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Mr Peter Yeung
Convenor

Task Force on Equal Pay for Equal Value
¢c/o Equal Opportunities Commission
Unit 2002, 20/F, Office Tower
Convention Plaza, 1 Harbour Road
Wanchai, Hong Kong

Dear Mr Yeung,

Revised Draft Report on
Equal Pay for Work of Equal Value
in the Public Sector

At the Task Force meeting on 2 March 2004, it was decided that the
draft Report on Equal Pay for Work of Equal Value in the Public Sector
should be presented as the consultant’s report. Task Force members were
subsequently asked to comment on the revised draft consultant’s report.
Our general comments are set out below and our specific comments are at
the Annex.

We remain concerned over the methodology, findings, conclusions
and recommendations of the report. - We are of the view that the
methodology chosen for the study was not appropriate for evaluating public
sector jobs in Hong Kong.*” More importantly, the findings, conclusions and
recommendations in no way reflect the consensus view of Task Force
members.,

While our detailed comments are at the Anuex, we would like to
state here that we have a fundamental problem with the methodology
because the way weightings (particularly the weighting on academic
qualifications) have been allocated, the sampling technique and the sclective
comparison of jobs taken togcther cast doubts on the validity of the findings
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and hence the conclusions and recommendations.

We also have reservations about the way the data was interpreted and
the conclusions were drawn. The consultant stated in the report that “If
there was no discrimination towards either sex one would expect the two
lines of best fit to broadly coincide. However, if the lines arc clearly
separated then there is a prima facie case for concluding that some
discrimination has unwittingly occurred with the extent of the discrimination
being reflected by the distance between the two lines”.  From the grapbs at
Appendices 7-12, we can see that the female line of best fit crosses over the
male line of best fit at mid-point, indicating that some female-dominated
jobs are paid better while others are paid less than male-dominated jobs.
As the male line of best fit is not entirely above that of the female, there is no
conclusive evidence of wage inequitics due to sex discriminauon. This
finding, however, was not stated in the report clearly. There may be many
other factors that led to the difference in pay. Instead of focusing on the
wage lines, the consultant went on to selectively compare jobs for analysis
and reached the conclusions and recommendations on the basis of these
findings.

We do not agree with the recommendation regarding proposed
legislation on pay equity or proposed amendments to the Sex Discrimination
Ordinance. We are of the view that the Sex Discrimination Ordinance
already covers the principle of EPEV. No finding of the study has
suggested otherwise.

Subject to the comments made by Task Force members, the Task
Force may need to consider whether further clarification from the consultant
on the issues raised is necessary before submitting the final report to the

~ Equal Opportunities Commission for consjderation.

Yours sincerely,

Ll Goa

(Mrs Hedy Chu)
for Secretary for Home Affairs

cc SCS  (Attn: Mr Eddie Mak)
SHWF (Attn: Mr Jerry Cheung)
C for L (Attn: Ms Carrie Chang)
HA (Attm: Mr Clement Tse)
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Annex

Page 10 Paragraph 26
“intensely involved” is perhaps an overstatement of the degree that the Task

Force was involved in the whole process, The Task Force met 4 times
between 24 May 2000 to 31 October 2001 to discuss the broad framework
and process of the study. It then met 4 times between 18 March 2002 to 12
May 2004 to discuss the draft report(s).  This could be factually reported.

Page 18 Paragraphs 16 and 17
The consultant stated in paragraph 16 that the job evaluation process in this

study does not include the employers’ perspective, in comparison to the
international practices which all stakeholder groups, that is, employers and
employees, should be involved in the process. This could substantially
impact the scores of the jobs and would bias the findings.

Paragraphs 16 and 17 state that the Canadian mode} was adopted with minor
adjustments, For the Civil Service jobs, acadcmic qualifications were
included under the “knowledge” factor grouped under “skills” and were
given a weighting of 16%.  This is not in line with the norm in Hong Kong
which places more emphasis on educational attainments and distorted the
findings of the survey.

Paragraph 31 on page 32 cencludes that “the current pay determination
systern which looks almost exclusively at just one factor, namely educational
requirements; physical aspects of the jobs, multitasking and more complex
forms of communication are given no credit in pay determination.” Not
only do we dispute this misleading and sweeping conclusion (paragraphs 14
and 15 on pages 28 to 29 actually pointed out that there was positive
correlation between salary and “skill”, “responsibility” and “effort”), we are
more concerned that had a higher weighting been given to academic
qualifications, the whole set of findings would have been entirely different.
Given the social values and aspirations of our community and the market
practice in recruitment, it is oply reasonable to allocate a higher weighting,.

Page 25 Paragraph 4

The findings of the study are naturally biased because the selection of jobs is
not sufficiently “random” (sampling technique was adopted on the advice of
the expert) and “fraditionally” female or male job categories were
pre-sclected.

Page 25 Paragraph 5
Benefits and allowances were not included as part of the remuneration.
This could significantly affect the findings.
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Page 27 Paragraph 7 and Footnote 4
Paragraph 7 states that the Task Force agreed on the basic approach.

Footnote 4 then sets out the key principles which were agreed. It must be
emphasized that the Task Force only discussed the broad framework and
concepts but did not discuss in detail and therefore never agreed on the
actual job selection process and exact weightings.

Page 29 References to Appendices 710 9
There is no ¢xplanation as to why some job titles are anonymised and sorne

not and why jobs are selectively compared. Specifically, we cannot
understand why only primary school teachers and purses are named in the
female-dominated jobs that fall below the male wage Jine.

Appendices 7 to 9 - at the 500 evaluation score point, there are
female-dominated jobs which are higher paid than higher scored
male-dominated jobs. Between the 600 and 700 evaluation score points,
female-dominated jobs were higher paid (at Appendix 9 this included a
“agsistant primary school master/raistress job) than other male-dominated
jobs. These were not mentioned in the analysis.

Page 29 Paragraph 21
It is pointed out that there are “several” male jobs that are of very similar

salary but of considerable difference in evaluation score and hence value.
The fact that only “several” jobs feamure this problem does not justify the
conclusion in the same paragraph that the existing system for setting salary
scales fails to differentiate adequately between higher and lower value jobs.

Page 30 Paragraph 23
The graphs at Appendices 8 and 9 show that the female-dominated jobs that

fall below the male wage line are primary school teachers (other job titles
were not shown). We do vot understand therefore how this paragraph
concludes that the main cause is due to the failuzre of the current pay policies
to give recognition to some of the factors that exist to a greater degree 1n
fernale positions, such as dexterity and mulu-tasking - “dexterity”’ should not
be a relevant job factor of teaching and multi-tasking is not featured in the
job-related factors in the job evaluation model adopted in this study.

Page 31 Parapgraph 27

With the small number of incumbents in the rank of Seniotr Intellectual
Property Examiners (11 in total) and small number of employees being
interviewed within the rank, we doubt the representativeness of the score of
this job. Comparing this job to another that scored 18 points less certainly
could not justify the first sentence of this paragraph that this serves as an
example of inequitable pay at the senior level, given the low
representativeness of the score of the job.

2
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Page 32 Paragraph 29

This paragraph ended by saying that “ghilst firemen also receive housing
benefits at lower levels of seniority than non-disciplined services, this is not
sufficient to make up for the difference in salary.” This could not be

substantiated because benefits have not been taken into account at all,

TOTAL P.B5



-
LAY

~TUN-2084  17:3%5

FROM TO 28777600 . P.p/@2
Annex 2

()

Labour Department BTE (RE)
(Headquarters) _
KGR F? Our Ref. :
ZEBXISR S Your Ref, :
£ Telephone : 2852 3630
5 E Fax: 31011018
21 June 2004
Mr Peter Yeung
Convenor of the Task Force on Equal Pay for
Work of Equal Value

c/0 Equal Opportunities Commission
Unit 2002, 20/F, Office Tower
Convention Plaza, 1 Harbour Road
Wanchayj

Hong Kong

Dear Mr Yeung,

Consultant’s Report on
Equal Pay for Work of Equal Value jn the Public Sector

Please find below our comments on the said report:

Recommendations by the consultant

2. As shown from the experience of Phase | of the study, the principle
of “equal pay for work of equal value” (EPEV) is a rather new concept to Hong
Kong. As a job may, or may be perceived to, entail different levels of skills,
responsibulities and/or efforts in different industries or within the same industry,
it is difficult for a consensus to be reached on the job evaluation methed used
and the outcome of such an evaluation. Obviously, putting the EPEV
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principle into practice would have far-reaching impact on the economy, labour
market and businesses, in particular small- and medium-sized enterprises which
make up the bulk of local firms. We should therefore be prudent in deciding
how the principle could best be promoted, especially when Hong Kong is just
recovering from a period of economic setback and slack labour market.

3. As things stand, we simply do not see a case for legislating on pay
equity. Nor do we see the need for amending the Sex Discrimination
Ordinance, which already embodies the principle of EPEV. However, we
should consider how best to step up public education and promotion with a
view to enhance public awareness on equal opportunities, including the EPEV
principle, in employment. -

The Future of the Task Force on EPEV

4. Gtven that the Equal Opportunities Commission, with EPEV as part
of its portfolio, is well resourced and positioned to carry out the publicity of the
principle, .it appears that input from the Task Force would no longer be
required. '

Yours faithfully,

iV

( Miss Carrie Chang )

for Permanent Secretary for
Economic Development and Labour (Labour)

cc. SCS  (Attn: Mr Eddie Mak) 2501 Y669
SHA  (Ato: Mrs Hedy Chu) 2591 éo02,
SHWF (Attn: Mr Jerry Cheung) 252+ 7638
HA (At Mr Clement Tse) 28¢? €03]
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Comments from Professor Kenneth Law

E-mail dated: 25 June 2004

Pesase find enclosed the three sections of the report and my comments -- dl inred. As
agreed, | am sorry that | cannot attend the meeting next week. Just hope that my
one-cent comments would be help to EEOC on thisissue of gender discrimination in

pay.



Comments by Professor Law on Consultant’s Report

Chapter One, para. 2: One of the contributing factors to the pay gap stems from the
relationship between gender segregation in the workplace and women’ s comparatively
low wages. Segregation encompasses the clustering of women and men in different
occupational groups, in different occupations within these groups, in different jobs
within these occupations, and in different industries or companies performing the same
jobs. Gender segregation may be the result of career choice based on socialisation and
the expectations of the job market. Whether at the lower or upper end of the wage
structure, earnings in female-dominated occupations have tended to lag behind those
of maledominated occupations due to the under-valuation of ‘female jobs'.

Comment: | think the author is talking about the case in Canada or US, not Hong Kong.
I wonder (1) if there are strong evidences that female-dominated jobs (e.g., nurses,
secretaries etc.) are “under-valued” in Hong Kong. (2) even if they were under-valued,
thereis no evidence that they were under-vaued because they were “femae jobs.”

Chapter One, para. 9: 1n 1993, a wage line methodology was added to Ontario’ sEPEV
legidation, and the male wage line is the benchmark commonly used in Canada today.
A wage line indicates the relationship between job value (job evaluation results) and
pay. Generally, there are two wage line approaches — the job-to-line method and the
line-to-line method. Under the job-to-line approach, each female job that is below the
male wage line is brought up to the line; under the line-to-line approach, the entire
female line is brought up to the male line with each female job maintaining its same
relationship above or below the line as existed before. The statute also prescribes the
criteria that should be used to determine if a job is male or female-dominated, as well
as the analytic method (job-to-job method, the wage line method) and the
compensatory factors that should be used in evaluating jobs (i.e., skill, effort,
responsibility and working conditions).

Comment: Both the “job-to-line” approach and the “line-to- line” approach are not fully
justified methodologically. The “job-to-line” approach is impractical. If we bring any
female job (short form for “femae-dominating jobs”) up to the male line, at the end, we
are just using male jobs to determine the “equitable” wage rate (I assume that people
using this job-to-line approach will aso bring female-dominating jobs which are above
the male regresson line down to match the male line as well). The same problem
happens in the “line-to-line” approach — one isonly using male jobs to determine pay. A
more reasonable approach is to look at this issue a the job level (not segregating them



into male and female jobs). All male and femae jobs should be used to run the

regression line. At the end, all jobs which are x% (subjectively determined) above and

below the regressionline obtained by using all jobs need to be examined under scrutiny,
regardless of whether they are mae or female jobs.

(1) We need an x% of leeway above/below the line because
(a) there does not exist an objective “market” wage rate — whether market mean,

median or mode or other statistics is used would affect the results;
(b) the “market” wage rate fluctuates — one cannot change the pay rate of a certain job
whenever it deviates from the “market pay rate’ for this particular year only.

(2) It may not be justified methodologically to run two separate lines, one for male job
and one for female dominating jobs. This is especially true when the sample size is
small (e.g., less than 30 jobs). One has to consider the effects of random statistical
errors aswell as measurement errors.

In fact, some of these issues are mentioned in point #10 below.

Chapter One, para. 13: The persistent gender pay gap may be attributable to a number
of factors, such as occupational segregation, socialisation, under-valuation of ‘ female
jobs , market forces and discrimination. This gap warrants concern and further in-
depth investigation to clearly identify the underlying causes.

Comment: | totally agree with the author on this point. | would suggest that the HK
government should spend some effort in finding out the root of pay differential between
the two gender (if there exists). EPEV is only one possible solution and should not be
enforced without proper investigation of the pay differential issue, such as the problems
and their causes. For example, the Sex Discrimination Bill, if enforced effectively, may
be one possible solution. It could help female to work in “high pay male jobs’ so long as
they can show that they are capable of doing so.

Chapter One, para. 27: The Task Force decided on the following objectives for Phase
One...

Comment: | think this is a little bit of exaggeration. We have only studied a small
number of jobs in the government sector as a testing ground. At that time, people are
unfamiliar with the job evaluation technique. We just do a pilot study using some
government jobs to show how job evaluation or EPEV could be executed. 1f committee
member, the LEGCO, or the public can accept that, a full scale study on the government
sector can be done. | doubt if we can draw conclusions on pay inequity of “two public
sector employers’ based on this pilot study.



Chapter Two, para. 10: In 2000, there were 185,868 employees within the Civil
Service. Of this number, approximately 67% (or 124,303) were men and 33% (or
61,565) were women. For the purposes of thisStudy, the Task Force decided that a job
is classified as male-dominated or femaledominated if one gender constitutes 75% or
more of the total jobholders. According to this definition, there were 154 male-
dominated jobs and 26 femaledominated jobs in the Civil Service entry rank jobs.
When promotional ranks wereincluded, the total number of maledominated jobs more
than doubled to 341 and the total number of femaledominated jobs increased to 51.

Comment: The current methodology of choosing jobs in the analyses may not be a very
good one. Currently, the researchers first find two groups of job — one male-dominated,
one female-dominated. They then test whether these two groups of jobs are overpaid or
underpaid. If the pay for femae-dominated jobs were lower than the male-dominated
jobs, the conclusion would be there is pay discrimination. My judgment is that this
would lead to an exaggeration of the actua pay discrimination issue. For example, if we
expand the sample of jobs being studied, we may find that there are many other gender-
neutral jobs which were underpaid or overpaid. At the end, the final concluson may be
pay discrimination by jobs, instead of by gender. Any pay differential found using the
current methodology may only lead to conclusions of whether there is pay discrimination
across jobs in the two employers, not necessarily gender discrimination in pay.

Chapter Two, para. 32: The points used to evaluate Hospital Authority jobs are
generally consistent with the standard used in Canada. However, it is accepted that
each organisation has different needs and hence there could be minor adjustments
within the points assigned based on the needs and working environment of the
organisation.

Comment: The author has not explained why different job evaluation weights are applied
to Hospital Authority as compared with the Hong Kong Government. Practicaly, if one
thinks that the Canadian system (I guessiit is the system used on Governmental jobs) is an
acceptable one, one should continue to use the same system without any changes. If
different system were used in different organizations, one cannot come up with any
judgment at the end. This is because a different evaluation scheme may lead to quite
different evaluation results.

Chapter Three, para. 1. Job Evaluation is a well -established and well -accepted method
of comparing the size or value of different jobs. It isregarded as objective, analytical
and fair and produces mathematical results that can be used for several purposes. Itis




commonly used within the private sector to compare job “sizes’, to group jobs into
grades and to set pay ranges. There are many different methodologies in existence but
most seek to analyse the jobs by reference to a number of job “factors’ such as skill,
technical knowledge, decision making etc, and assigning scores to each of these
factors. It is a thorough, objective, quantitative and equitable approach to dealing with
the many issues surrounding the question of comparative values of different jobs.

Comment: | don't think people would say that job evaluation methods are “objective.”
Definitely, any job evaluation method is subjective. We could only say that for a good
job evaluation system, there are detailed descriptiors of each factor as well as its point
factor so that subjectivity can be reduced to an acceptable level.

Chapter Three, para. 3 Despite the shortcomings of job evaluation, it is the best
means of comparing the value of different jobs. The methodology of job evaluation
adopted for this study is an internationally accepted method of looking at Equal Pay
for Work of Equal Value (EPEV). It is a proactive process of seeing if discrimination
exists within the employment system and to develop a plan to redress inequities over
time. The gender-neutral evaluation method—Ilooking at Skill, Responsibility, Effort
and Working Condition—is used throughout Canada. The United Kingdom uses a
similar method—looking at Skill, Responsibility and Effort. It was assumed at the start
and agreed by the Task Force that to adopt such a tried and tested methodol ogy would
be the most reliable and acceptable way to proceed with this study. In the view of the
consultants, there is nothing so different about Hong Kong or the way work is
conducted in Hong Kong as to invalidate this method of determining the value of a job,
i.e. job evaluation, or to justify the adoption of a uniquely different methodology from
that used in other countries.

Comment: Neither would | say that job evaluation is the “best” mean of comparing the
value of different jobs. Different organizations may use different job evaluation schemes
and different scheme may lead to totally different results Again, | would only say that
job evauation is a commonly used approach for general pay determination. Asfar as |
know, may Government uses the classificationsystem instead of job evaluation system.

Chapter Three, para. 4 On the advice of the expert, a sampling technique was adopted
for this exercise whereby 10% to 15% of jobs with either male or female dominance
were taken through the evaluation process. Traditionally female jobs were selected
such as clerks, secretaries, primary school teachers and nurses Efforts were also made
to select traditionally male job categories—such as firemen and engineers. Thisis




potentially the area that could contribute most to questions of reliability of the final
results since a few abnormal jobs amongst a relatively small sample could have a
notable effect on the overall results. Normally however where random sampling is
adopted, a 15% sample is adequate to overcome any such problems. However, in this
situation, it proved difficult to get an even spread of either male or female dominated
jobs throughout the different ranks and hence the selection of jobs was not entirely
random. Only by analysing more jobs could this effect be overcome but this would have
been impossible with the time and resource constraints of the project.

Comment: The above point isafair description of the research difficulties. However, the
fina issue is whether we are interested in investigating the existence of pay inequity in
the government sector in genera or pay inequity across gender.

Chapter Three, para. 6: Typically when an organization is putting together a plan for
Equal Pay for Work of Equal Value, it establishes an Employer -Employee Working
Committee to decide on the weightings to be allocated to the different job factors of
Skill, Responsibility, Effort and Working Condition. Since each organization is
different the committee first need to decide upon the weightings that it will adopt for
each factor in order to best reflect the nature of its business. Whilst the Hospital
Authority set up an Observer Committee to help with the general progress of the study
including allocating the weightings, this committee did not have the full delegated
authority to confirm the weightings. The Civil Service was not unable to set up a
similar committee nor were they willing to define the weightings to be applied to the job
factors. Asa result, the Task Force decided that the decision on weighting be left to the
evaluation expert and the consultants who opted to use the weightings used in Canada
for similar organisation.

Comment: Since the consultant highlighted that many countries have used job evaluation
on their governmental jobs, a fair way is to apply two to three job evaluation weighting
scheme and see how reliable the point assessments are.

Chapter Three, para. 12: Thisgraphical method isused in Canada where, if theline of
best fit for females falls below the line of best fit for males, it would be concluded that
the females are relatively underpaid compared to the males and the employer would be
obliged to progressively equalise the salaries over a number of years. In Hong Kong,
where the Government has said that the Sex Discrimination Ordinanceisto be used for
the enforcement of pay equity, this method provides a tried and tested benchmark
against which one could seeif female or male jobs are comparatively lower paid.




Comment: The regression technique is very sensitive to outliers. | would recommend
that the top and bottom 10% of data (each job is one data point) be eliminated when the
regresson lines are fitted.

Chapter Three, para. 20: The Graphson starting, mid, and maximum salary points for
the Civil Service are very similar and give a broad overview of the results of the study.
They show that women in the junior ranks are paid better than men, but that women in
the middle and senior ranks are paid less than the men for work of equivalent value.

Comment: | think | have commented on this in the last report of analysis results. Given
such asmall sample, | do not see any point of running a male- line and compare it with the
female-line. A more appropriate approach is to maximize the sample size by running a
total regression line and then check how many female-dominating jobs are below the
average regression line. However, as | have said, even we find that many femae-
dominating jobs under the average regression line, it may not mean gender -discrimination
in pay. One has to see how many gender-neutral jobs are under the regression line as
well. Another important factor to be considered is random error. As | have suggested,
one needs to draw two lines parallel © the average regression line using the standard
error of estimates. Exactly how wide a difference could be considered acceptable is a
subjective judgment.

Chapter Three, para. 44: Hospital staff are subject to very onerous rostering and shift
regimes with no compensation for unsocial shifts or the extremely frequent change
from early to late shift. Nursing staff are all subject to such rosters and shift duties,
thus with so many of them and so many late duties being required, they almost
certainly are disadvantaged by this practice more than male colleagues. In the private
sector shift changes are far lessfrequent in order to permit the body clock to adjust and
unsocial shifts are generally compensated by shift premia. Given the relatively low
salaries of nurses compared to male jobs, this absence of shift pay aggravates an
already discriminatory situation.

Comment: | want to highlight one point at the end of all these analyses. The analytical
method can only lead to one possible conclusion — whether there is job discrimination in
pay, not pay discrimination across gender. As the author put correctly in point #25, at
most one can only say that “females may not be getting a fair share of these better-
remunerated posts.” Unless there are evidences that female are blocked from moving
into these jobs, one cannot say that there is pay discrimination across gender. As the



author has noted, “this phenomenon may be due to historical reasons, hiring practices, or
the relative lack of supply of female applicants to such posts. It may also reflect gender
sereotyping that existed strongly in the past and continues today.”

Chapter Three, para. 46: That the forthcoming review of Pay Systems and Pay Policies
for the Civil Service include the issues identified in this study, and recommend the
replacement of the salary setting system that overly emphasizes academic qualifications
with a system that considers multiple factors such as “effort” and “working
conditions”.

Comment: | totally endorse the author on thispoint.



Commentsfrom Mr. Lee Lap-sun

E-mail dated: 24 June 2003

Having gone through the embargoed draft report, | am puzzled at certain
presentationa points:

For ingtance, para.29 says that the Enrolled Nurse is relatively underpaid compared to
job'c"; Para. 30 says that the Registered Nurse is underpaid when compared to the
100% mde-dominated job "d"; Para. 31 saysthat the Ward Manager pay is
sgnificantly lower than thet of the 75% mae-dominated job "€".

To convince the readers that the comparisions are fair, you should state both types of
jobs, in other words, what arejobs "c, "d" and "€"'? The readers should at least be
alowed to judge for themselves whether these jobs are, for any reason, more likely to
be filled by males because of specific job requirements. Using the Police Force as an
example: nowadays many PTU officers of al ranks are femades, something unheard

of ,says, adecade ago and it is doubtful whether any other country in Asadlowstheir
female Police officersto take on that kind of anti-riot duties.

However, so far no female has joined the SDU (more generdly known as the Flying
Tigers). It isnot because females are not able to apply, but a SDU member hasto be
equipped with extremely heavy assudt weapons, anmunitions, wakie-talkies, body
armour,gas mask and other equipments.

Physicdly, none of the members of the femae gender managed to pass the stringent
test so far. In fact, the great mgority of their male counteparts fail to passthe same
tests a@ther. Thisisnot gender discrimination, it isjob demand.

Spdling out only one kind of job when comparing with another (ie. Enrolled Nurse,
Regiserd Nurse, Ward Manager to "c". "d" and "€" is, in my opinion, not convincing
at al because | cannot tell whether gpples are being compared to apples, and oranges
to oranges.

People used to associate nurses with caring, gentle females, snceit was Florence
Nightingale who started the noble professon. But the only nurse who so tragicaly
died in the SARS attack was amae. He had been in the professon for more than a



decade aready. Having spent three and ahdf year working for the HK Government
in Japan (the ONLY developed country in Asia), | must say we are not doing too
badly,adthough there is aways room for improvement.

Asfar asthis exercise goes,the gender ratio in the AO grade is more relevant than
that in the EO grade,as CSB's | etter has pointed out. But the report chose to depict the
latte grade instead.

As| have sad in the very few meetings | have attended, what is more important is
whether thereis artifical gender barrier in gpplication for the job and whether the
recruitment procedure is gender neutrd. | do not believe affirmative action is the right
thing for the SDU, when terrorism is now aworld-wide threst.

Sorry for missing the deadline for comments. | am copying thisto Mr. Thomas Leung
who happens to be a member of the Directorate Committee which | aso serve.

E-mail dated: 19 February 2004

My views on the EPEV report were conveyed to your Ms SW Lam viamy
e-mails(2) dated 24 June, 2003. | stand by my views as expressed in those e-mails.
| have no objection if you wish to make them available to other members.

E-mail dated: 25 June 2004

| am ill puzzled asto why a member of the secretariat serving unofficid advisory
bodies on civil service salaries and conditions of services is serving on the task force.
| was not involved in the task force's early deliberations. Nonetheless, herewith afew
comments on the draft report. These are raised from the presentationa angle, in case
the report is made public one day.

Apparently, one single yardstick has been used to judge what is perceived to be
happening in HK. Canadian vaues and experiences were mentioned throughout the
report. UK and Minnesota were briefly touched on in passing but the case is fill very
loopsided. In our recent study of civil service pay policy and system, our consultant



looked into the experience of five countries: Australia, Canada, New Zedand,
Singapore and the UK. More importantly, one country in this region was included (i.e.
Singapore). | know some members didike the mentioning of Asan vaues. But the
report will be that much more convincing if thereis comparison of HK with countries
in the region. Not al Asian countries are "backward": Japan is an OECD and
developed country also.

More specificaly, para. 4 of Section One said, anongst other things, that " ....if a
majority of women were employed in a particular occupation, the job may cometo be
seen as one that is suitable for femaes only. Failure to challenge these stereotypes
resultsin 'naturd’ divison of jobs aong gender lines as women sdect certain types of
profession and men select others. This then resultsin job segregation or hiring
discrimination by individua employers who would hire men or women into different
kinds of jobs to stereotypes regarding the abilities ascribed to men and women and the
contributions they are able to make to an organisation” Y et, para. 49 and 50 of Section
Three recommended that : "recruitment and promotion practices be examined and
more effort be made to encourage femaesto goply for traditionaly mae-deminated
jobs and senior positions.” and "that at the earlier stages of education, girls be
encouraged to take tertiary qudifications in the traditiondly mae-dominated
professons.”

Affirmative action is neither apolicy nor apractice in HK, it is certainly not practised
in the civil service where everyoneis judged only by merits, not sex. The sad
recommendations will only reinforce the stereotyping mentioned in Section One.
Since EOC gtands for "Equa Opportunities Commisson” (and not "Women's
Commission"), perhaps paras 49 and 50 of Section Three should be modified to say "
efforts should aso be made to encourage maesto gppy for traditonaly
femde-dominated jobs' and " boys be encouraged to take tertiary qualificationsin the
traditionaly femae-dominated professons.” Thisisnot impractica. More males are
becoming nurses and one day there will be more male kindergarten teachers like the
way things are in developed countries.

Agan on presentation: comparing Primary School Migtress with Senior Technical
Officer and an Officer of the Correctiond Servicesisdifficult to swallow.
Supervising angd-like children and hard- core criminas are obvioudy very different.
Not to mention that many officers of the Correctiona Services are females areedy
these days. Using the mae gender "he" to describe the CSD officer in para. 4 of
Section Threeis not 100% accurate.



Just afew observations from a"layman's' point of view for what they are worth.

Will try to make the meeting next Tuesday. Missed the last one as | was recovering
from two smal media operations.
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Dear Mr YEUNG,

Consultant’s Report un Equa! ?ay
for Work of. Equal Value m the Pubhc Sﬁctnr

Thank you for Ieﬁmg us have e,]ght at the f,:aptlanad rgpmr,; L
Our comments are sel out as tollows - : c

In studylng the issue of EPIV in the Pubhc Secmr, t., s -
important to apprecmte ‘that there are many f¢ct0rs such as h1stoneal ohgs,
that have given rise to the situation that some -jobs are: doininated by either: .
sex. These are Jmportant in shapmg the current snuauim mdlj.' o
understanding of such -is-instrumental to- the devilopmient: of options,
While the study managed to hlghhghl that the. uumber of ‘women ini the
workforce has increased by over 44% in the {iftden year bepween 1985 and
2000, it failed to point out that a rcducuon of job segregation is happenmh-.
between men and wamen in many fields.) We ate seeing. more. and more’
women entering traditional male- employment domains, e.{. ‘doctors wnd .

~ lawyers. Besides, them are mmore Womon; lwldmg syenior m‘maggml ]}nﬁts.
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than some twenty years ago and this is reflected in the civil service as.well | ‘
Since the current study is conducted in a.snapshol minuer and: has- gpti;
taken into account the historical origins, developments and: trends, "
underlying Factors for job segregation and changing patiers, we douht- - -
whether the recommendations could reduce ~ .male/female job:segregation - .
which is the root of the problem or whether they might: perpeluate: the .
problem, e.g. lessening the incentive for women o entel traditional male
professions thereby maintaining the segregation. ' o

The importanr issue we se@ is the negd to remove _ggng{iei';; o
stereotyping and job segregation between men-and women.  This should = -
be the long term objective that we should be working towards, By
achieving this objective, the issue of EPEV between male-dominated-and-
female-dominated jobs would fade away. = It would be more constructive |
to identify if there are any obstacles for men or wamen to enter 2 certaln:
profession; the measures required to avercome any such obstacles; and ﬂm e
possible public education effort to reduce gender stgreotyping n edugation,
employment and society in general. These may be the areps we peedio
look into in further details. - h - S

No recommendations -are given in.the repott an - gapacity’ m;d x
expertise building as well as raising public awareness, wihich are also the .
objectives of the study.  Given the limited knowledge ofthe comminity. -
on this subject, we see the need for a comprehensive strategy 16 be mapped
out in these areas. : o o L

+ Yours sincerely,

- (JemyCHEUNG) .
for Sectetary for Health-and:Welfare 0 -
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Consultant’s Report on Equal Pay for Work of Equal Value

Introduction

This note summarizes the major comments of the Civil Service
Bureau (CSB) on the report of a consultancy study commissioned by the Equal
Opportunities Commission (EOC) on the subject of Equal Pay for Work of
Equal Value (EPEV). The detailed comments of CSB are set out in the
Annex.

Comments on the study methodology

2. In the course of the consultancy study, CSB had identified a number
of fundamental issues concerning the way the consultancy study was carried
out, These issues would have an important bearing on the validity of both the
Consultant’s findings and the recommendations made thereon. We, however,
note that these issues have not been addressed by the Consultant or dealt with
in the consultancy report.

3. First, the Consultant’s approach of using the same set of job factors
and the same weighting for each job factor in the evaluation of all the civil
service jobs examined in the study is questionable. Given the great variety of
civil service jobs with distinctly different job nature (e.g. disciplined services
jobs vis-a-vis general administrative jobs), this approach for job-evaluation is
considered improper.}

4. Second, the sampling methodology adopted by the Consultant for the
selection of jobs for the study and of job-holders from each job for group
interview casts doubt on the statistical reliability of the study findings. The
" consultant has admitted that the sampling was not entirely random.” It is
noted that the consultant had interviewed only one to six job-holders for each
job, despite the fact that the establishment of the selected jobs is up to 19 000
job-holders.

5. Third, the incomplete basis (i.e. basic salaries only) adopted by the

! A study by an academic indicates that “when there are substantial differences in job content across
job families, it might be necessary to adopt entirely different compensable factors for each job
family.” See “Feasibility Study on Equal Pay for Work of Equal Value: Final Report” by Professor
Sung Yun Wing ef al (16 April 1998}, page 6.

A study by a professional consultant suggests that under the job factor analysis approach, different
job factors would need to be adopted to take account of the unique nature of certain civil service jobs
(e.g. disciplined services jobs) and that it would be inappropriate to compare the pay of jobs with
vastly different job nature. See “Final Report: Methodology of a Pay Level Survey for the Civil
Service” by the Hay Group Limited (November 2004), paragraph 2.28.

% See paragraph 4 in Section 3 of the Consultant’s Report.



Consultant for comparing the pay of different jobs clearly presents a distorted
picture. The consultant’s sweeping statement that “cash allowances, when
averaged over all job holders of the job in question, would be insufficiently
large to make any material difference to the general results”® was not
supported by any facts or data. Indeed job-related allowances (e.g. hardship
allowance) and/or housing benefits (e.g. housing allowances) provided to
certain categories of civil servants (e.g. disciplined services staff) cannot, and
should not, be regarded as insignificant.

6. Fourth, the Consultant’s attempt to analyze the survey data on a
selective basis is questionable. The misleading comment that “women in the
junior ranks are paid better than men, but that women in the middle and senior
ranks are paid less than the men for the work of equivalent value” ignores
that the picture as presented by the full set of survey data gives no conclusive
evidence of gender-based pay differentiation.

Comments on the Consultant’s major recommendations

On the recommendation that the pay anomalies amongst individual jobs be
looked into

7. The Consultant has advised that while the problems inherent in the job
evaluation method can be statistically smoothed out across many jobs, at
individual job level the results may not be entirely accurate.* The Consultant’s
approach of selectively comparing individual jobs against the line of best fit to
arrive at the misleading conclusion that there are pay anomalies amongst the
selected jobs is clearly against its earlier advice. A study of this nature should
focus on general patterns observed and it would be dangerous to draw
conclusions by comparing individual jobs against the lines of best fit.’

- On the recommendation that the existing pay determination system which
overly emphasizes academic qualifications be replaced with one that considers
multiple factors such as “efforts” and “working conditions".

8. It is factually incorrect to suggest that the pay for civil service jobs are
determined purely on the basis of academic requirements. The pay for
individual civil service ranks is determined by reference to a combination of
factors including pay for the job (which is assessed on the basis of its collective
job weight, working conditions and other relevant factors), qualifications (in
terms of education qualification, professional qualificdtions and relevant
working experience) and broadbanding (i.e. the application of a common pay

* See paragraph 5 in Section 3 of the Consultant’s Report.
¢ See paragraph 2 in Section 3 of the Consultant’s Report.

* This view is shared by Professor Kenneth Law, a2 member of the EPEV Task Force.



structure to grades with comparable job weights and requirements). The
Consultant’s recommendation is unsubstantiated, and incorrect as evidenced by
a clear example that the entry pay of a disciplined services grade is set at about
67% higher than that of a civilian grade with the same academic qualification
requirerrlent.6

On the recommendation that any changes in the qualification requirement for
recruitment should be reflected in starting salaries

9. The education qualification for a job is set having regard to the
requirement for the job, not the qualification possessed by the recruits. The
appointment of candidates who are better qualified than the entry qualification
requirements does not mean that the job requirement has already been raised.
It only reflects the prevailing situation of the manpower market where
job-seekers are generally better educated. The Administration from time to
time reviews the entry qualification requirements for civil service entry ranks
where necessary.

On the recommendation that the recruitment and promotion practices be
examined and more effort be made to encourage females to apply for
traditionally male-dominated jobs and senior positions

10. To encourage and facilitate one gender to apply for certain jobs in the
civil service at the expense of the other gender goes against the principle of
equal opportunities. It would be a retrograde step compared to the current
civil service policy for recruitment and promotion, under which the most
suitable candidates, in terms of skills, experience, attributes and aptitude
relevant to the job concerned, are identified through open and fair competition
irrespective of gender.

Conclusion

11. A study conducted based on an improper approach, a statistically
unreliable methodology and an incomplete comparison would naturally lead to
incorrect findings. It is not surprising that the consultant’s study has come up
with many inconceivable findings in terms of the job values of individual jobs.
It is inappropriate and dangerous to accept any conclusions or
recommendations that were made on the basis of incorrect findings.

® For illustration, the benchmark pay point for the “Degree and Related Grades™ is set at Master Pay
Scale (MPS) Point 11 (currently at $15,215). The entry pay for a Police Inspector with a degree
qualification is set at Police Pay Scale Point 21 (currently at $25,480), which is above the benchmark
pay of $15,215 for MPS 11 for the “Degree and Related Grades” in recognition of the relevant job
factors (e.g. requirement to work shifts) and the special working conditions (e.g. exposure to danger,
efc.).



12. The policy and practice for the determination of civil service pay is
gender neutral by design and is in full compliance with the requirements for
EPEV under the existing framework as provided for under the Sex
Discrimination Ordinance. = We shall continue to uphold the principle of
equal opportunities in the civil service, and to have in place appropriate
measures to avoid any discrimination against either women or men within the

service.

Civil Service Bureau




Annex
Detailed comments of CSB on the Consultant’s Report
Identified problems of the survey

Survey methodology

For the purpose of this study, the Consultant has adopted a particular
job evaluation method used by the Canadian public sector and has then drawn
his conclusions based on the results obtained from the study under this method.
We note that there are many different approaches to studying EPEV and the
Canadian model is but one of them.! We should point out that the Canadian
model is not mandated under the existing framework for compliance of EPEV
as provided for under the Sex Discrimination Ordinance (SDO). In the
course of the study, the Consultant has not examined the pros and cons of
different approaches. Nor has the Consultant examined whether the Canadian
model is a suitable model for Hong Kong in general given our local
circumstances, and for the Hong Kong civil service in particular.

2, The  Consultant has used the same set of job factors and the same
percentage weighting for each job factor for evaluating all selected jobs. It is
relevant to note that the civil service in Hong Kong has an establishment size of
some 163 000 covering over 400 grades and 1 000 ranks. There is a great
variety of jobs in our civil service embracing different job levels and widely
different job natures. We consider that the Consultant’s approach of using
the same set of job factors and the same weighting for each job factor in
the evaluation of all the civil service jobs examined in the study despite
their vastly different job nature (e.g. disciplined services jobs vis-a-vis
general administrative work) is improper’.2

! According to the findings of a research by the EOC Office, job evaluation is not a common approach
for implementing EPEV in countries other than Canada and the UK.

2 A study by an academic indicates that “when there are substantial differences in job content across
job families, it might be necessary to adopt entirely different compensable factors for each job
family.” See “Feasibility Study on Equal Pay for Work of Equal Value: Final Report” by Professor
Sung Yun Wing et af (16 April 1998), page 6.

A study by a professional consultant suggests that under the job factor analysis approach, different
job factors would need to be adopted to take account of the unique nature of certain civil service jobs
(e.g. disciplined services jobs) and that it would be inappropriate to compare the pay of jobs with
vastly different job nature. See “Final Report: Methodology of a Pay Level Survey for the Civil
Service” by the Hay Group Limited (November 2004), paragraph 2.23.



Data elements

3. The Consultant has pointed out that a study of this nature normaily
Jooks at total remuneration including all benefits.” This study, however,
focused on salary only, without regard to other remuneration components such
as job-related allowances (JRAs) which are payable based on job conditions
and the provision of employee benefits.  We should point out that certain
benefits/IRAs are provided to certain categories of civil servants only rather
than to all civil servants in general. Indeed, job-related allowances (e.g.
hardship allowance) and/or housing benefits (e.g. housing allowances)
provided to certain categories of civil servants (e.g. disciplined services staff)
cannot, and should not, be regarded as insignificant. The incomplete basis
(.e. basic salaries only) adopted by the Consultant for comparing the pay
of different jobs clearly presents a distorted picture.

Data coilect_ion

4. There are vartous inadequacies in the data collection process. On the
sampling size of each selected rank, the Consultant has interviewed at most six
job-holders and in some cases, only one job-holder despite the fact that the
establishment of the selected jobs is up to 19 000 job-holders. Given the
relatively large size of some of the selected ranks and that the duties of a rank
may vary considerably among different posts in different departments, we have
serious doubts about the representativeness of the interviewed posts and hence
whether the job evaluation outcome could truly reflect the job value of the
relevant ranks. On the sampling method, the Consultant has advised that the
reliability of study results obtained from non-random sampling of jobs is
questionable since a few abnormal jobs amongst a relatively small sample
could have a notable effect on the overall results.”  However, the selection of
jobs in the study was not entirely random.  There is also little evidence of a
systemic and consistent method to verify job evaluation results to ensure data
consistency. In view of the foregoing, the sampling methodology adopted
by the Consultant for the selection of jobs for the study and of job-holders
from each job for group interview casts doubt on the statistical reliability
of the study findings.

Data analysis

5. In some other parts of the Report, the Consultant is being
inconsistent in the approach to data analysis. For example, the
Consultant has advised that “[i]f there was no discrimination towards either

* See paragraph § in Section 3 of the Consultant’s Report.
4 See paragraph 4 in Section 3 of the Consultant’s Report

2



sex one would expect the two lines of best fit [respectively for
male-dominated jobs and female-dominated jobs] to broadly coincide.
However, if the lines are clearly separated then there is a prima facie case for
concluding that some discrimination has unwittingly occurred with the
extent of the discrimination being reflected by the distance between the two
lines™. The three graphs for the civil service as shown in Appendices 7-9
of the Report indicate that the two lines of best fit intersect and are not
clearly separated. In fact, the two lines for starting salaries at Appendix 7
are very close to each other. Judging from these graphs, we consider that
there is clearly no conclusive evidence of gender-based pay
differentiation.® However, in drawing his conclusion for the study, the
Consultant has taken a completely different approach from the one he had
advised. Based on selected survey data, instead of the full set of survey
data as represented by the afore-mentioned graphs, the Consultant has made
the dubious conclusion that “women in the junior ranks are paid better than
men, but that women in the middle and senior ranks are paid less than the

men for work of equivalent value™.”

6. The Consultant has advised that the problems inherent in the job
evaluation method “are statistically smoothed out across many jobs but at
individual job level, the results may not be entirely accurate”™®, Despite this
advice, the Consultant has selectively compared individual jobs against the
regression line of best fit. A study of this nature should focus on general
patterns observed and it would be dangerous to draw conclusions by
comparing individual jobs against the lines of best fit.”

Study findings

7. A study conducted based on an improper approach, a statistically
unreliable methodology and an incomplete comparison would naturally
lead to incorrect findings. It is not surprising that the consultant’s study has
come up with many inconceivable findings. It is imappropriate and
dangerous to draw any conclusions or make any recommendations based
on the incorrect findings.

* See paragraph 10 in Section 3 of the Consuitant’s Report.

® QOur view is shared by Professor Kenneth Law, a member of the EPEV Task Force.
7 See paragraph 20 in Section 3 of the Consultant’s Report.

¥ See paragraph 2 in Section 3 of the Consultant’s Report.

? Qur view is shared by Professor Kenneth Law, a member of the EPEV Task Force.



Other comments on Section 3 of the Consultant’s Report

Paragraph I: “Job evaluation is ... commonly used within the private
sector ...”
8. This raises a fundamental question about the applicability of the job

evaluation methodology adopted in the study to the civil service in Hong Kong.
In the study, the consultant applied the same set of job factors and the same
weighting for each job factor to all the jobs covered in the study. That
approach may be appropriate in the private sector as the employment size of
private sector organizations is relatively small and the job nature is relatively
homogenous within the same private sector firm as compared with the civil
service. But the applicability of the same methodology to the Hong Kong
civil service cannot be assumed given the large establishment size and the
diverse range of jobs in the civil service.

Paragraph 2: “However, job evaluation neither claims to be perfect nor is
perceived to be so due to several limitations on its absolute accuracy. For
example, different incumbents in the jobs will be more or less skilful in
describing their duties and explaining the more demanding aspects of their
work ... These problems are statistically smoothed out across many jobs but at
the individual level, the results may not be entirely accurate.”

9. The Consultant has pointed out at the individual job level, the results
may not be entirely accurate. Despite this and despite the limited number of
data points obtained for the surveyed ranks, the Consultant has, in the latter
part of his report, sought to draw conclusions based on an analysis of an
incomplete set of survey data obtained with varying degree of reliability.

Paragraph 3: “Despite the shortcomings of job evaluation, it is the best means
of comparing value of different jobs.”

10. This is a very sweeping and unsubstantiated statement. The
Consultant has not made any attempt to address the identified shortcomings of
the job evaluation method and as such we have serious reservations on the
credibility of the methodology, the findings and the conclusions drawn by the
Consultant.

Paragraph 3: “In the view of the consultants, there is nothing so different
about Hong Kong or the way work is conducted in Hong Kong as to invalidate
this method of determining the value of a job, i.e. job evaluation, or to justify
the adoption of a uniguely different methodology from that used in other
countries.”

11. The popularity of the job evaluation method seems to be overstated by
the consultant. According to the findings of a research conducted by the EOC

4




Office, job evaluation is not a common approach for implementing EPEV in
countries other than Canada and the UK.

Paragraph 4. “Traditionally, female jobs were selected such as clerks,
secretaries, primary school teachers and nurses. Efforts were also made to
select traditionally male job categories - such as firemen and engineers. This
is potentially the area that could contribute most to the question of relativity of
the final results since a few abnormal jobs amongst a relatively small sample
could have a notable effect on the overall results ... However, in this situation,
it proved difficult to get an even spread of either male or female dominated jobs
throughout the different ranks and hence the selection of jobs was not entirely
random.”’

12. The Consultant has made it clear that the results may not be reliable
because jobs are not randomly sampled. This casts doubt on the validity of
the results.

Paragraph 5: “ A study of this nature normally looks at total remuneration
including all benefits... The consultants are of the view that other cash
allowances, when averaged over all job holders of the job in question, would
be insufficiently large to make any material different to the general results...”

13. The Consultant has not analyzed the nature of these excluded items
and the possible impact of such exclusions on the survey findings before
drawing the conclusion, which is not supported by any facts or data. Since
certain benefits/job-related allowances (JRAs) are provided to certain
categories of civil servants only rather than to all civil servants in general, the
survey findings based on incomplete data have presented a distorted picture
and are thus unreliable.

Paragraph 6. “Typically when an organization is putting together a plan for
Equal Pay for Work of Equal Value, it establishes an Employer-Employee
Working Committee to decide on the weightings to be allocated to the different
Jjob factors of Skill, Responsibility, Effort and Working Condition. Since each
organization is different the committee first need to decide upon the weightings
that it will adopt for each factor in order to best reflect the nature of its
business...”.

14. As pointed out by the Consultant, the agreement of both the employer
and the employees on the weighting of each job factor is an important step in
the job evaluation process to best reflect the nature of each job under survey.
In the absence of the involvement of the management and staff in determining
the relative weightings of the job factors in the study, it is doubtful whether the
evaluation results based on weightings used overseas would be able to reflect
the nature and requirements of jobs in the Hong Kong civil service and thus the
value of the jobs studied. '



15. We should also reiterate that the study covered a wide range of civil
service jobs with diversified functions, job nature and work content. Most
notably, it covered both civilian and disciplined services jobs. The application
of the same set of job factors with the same weightings for each factor to jobs
of such diversified nature is improper.

Paragraph 7: “... Accordingly the methodology was discussed in some detail
amongst the ftask force in advance and, apart from the question of the
weightings to be applied to the different factors, the basic approach was
agreed.”

16. Before embarking on the study, the Consultant had only outlined the
broad framework of the consultancy study to the Task Force, without giving a
clear explanation of the many relevant considerations related to the detailed
methodology of the survey (e.g. job selection, job sampling method, scope of
remuneration under study) and the approach {o data analysis. The Task Force
has not reached any agreement on the detailed survey methodology, nor was
such an agreement specifically sought from Task Force members. Many of
the inadequacies of the survey approach came to light only after the survey had
been completed and when the draft consultancy report was available.

Paragraph 8: “In reporting the results, these limitations must always be kept in
mind. Despite this, the following results and conclusions should nevertheless be
treated as the most accurate and objective available to date and that the trends
and results highlighted are a solid indication of very real issues.”

17. It is not clear from the Consultant’s Report how these limitations have
been taken into account in presenting the results. Given our queries about the
applicability of the methodology to the civil service, the reliability of the
survey methodology and the validity of the data collection and analysis
processes as explained in paragraphs 1-6 above, we do not accept that the study
has led to any conclusive findings of very real issues.

Paragraph 12: “This graphical method is used in Canada where, ... In Hong
Kong, where the Government has said that the Sex Discrimination Ordinance is
to be used for the enforcement of pay equity, this method provides a tried and
tested benchmark against which one could see if female or male jobs are
comparatively lower paid.”

18. The method based on the Canadian model had only been used for the
first time in this pilot study on EPEV in Hong Kong. We cannot understand
why this method provides a iried and tested benchmark for assessing whether a
job receives comparatively poorer pay in the EPEV context.

Paragraph 16: “Working Condition was found to have a negative correlation




(-0.173) indicating that this factor does not appear to been given due
consideration when setting salaries. This would disadvantage those jobs that
involve harsher working conditions.”

19, Duties performed under work environment which may render staff
liable to bodily harm or physical impairment are in certain civil service ranks
compensated by JRAs. The exclusion of JRAs from the remuneration under
study may have explained the negative correlation found in the study.
Without making any analysis of the impact of the exclusion of JRAs from the
study, it is incorrect to make the conclusion that those jobs that involve harsher
working conditions have been disadvantaged.

Paragraph 20: “The Graphs on starting, mid, and maximum salary poinis for
the Civil Service are very similar and give a broad overview of the results of
the study. They show that women in the junior ranks are paid better than men,
but that women in the middle and senior ranks are paid less than the men for
work of equivalent value.”

20. Under the “line-of-best fit” approach as explained by the Consultant,
there is a prima facie case for concluding that discrimination has occurred only
if the lines for male-dominated and female-dominated jobs are clearly
separated (see paragraph 10 of Section 3). The three graphs for the civil
service as shown in Appendices 7-9 indicate that the two lines of best fit
intersect and are not clearly separated. In fact, the two lines for starting
salaries at Appendix 7 are very close to each other. We consider that there is
no conclusive evidence to support the conclusion made by the Consultant that
“women in the junior ranks are paid better than men, but that women in the
middle and senior ranks are paid less than the men for work of equivalent
value.” The way that the Consultant has interpreted the results by comparing
different segments of the lines of best fit instead of looking at the results in
their entirety is questionable.

Paragraph 21 “Amongst the jobs falling in the lower salary ranges, there are
several male jobs that are of very similar salary but of considerable difference
in evaluation score and hence value. This indicates that for these junior jobs,
the existing system for setting salary scales fails to differentiate adequately
between higher and lower value jobs as measured by the multi-factor
evaluation method.”

21. As pointed out by the Consultant in paragraph 2 of Section 3 of the
Report, the results at individual jobs levels may not be statistically accurate.
There are thus no reliable results to support the above sweeping conclusion.

Paragraph 22: “At these lower salary levels, female dominated posts are better
paid than male dominated posts (except at their scale minima).  This reflects a
strong historic differentiation between manual jobs (blue collar) and office jobs




(white collar). An example of blue-collar versus white-collar pay can be seen
by comparing the jobs of Chainman, Ganger, Artisan and Motor Driver versus
the Clerical Assistant ..."

22. The payment of JRAs to compensate for duties which are extraneous
to the job descriptions for the officers concerned and which is not normally
expected of staff in the same grade or rank is quite common among manual
jobs, A pay comparison without taking the JRAs into account presents a
distorted picture.

Paragraph 23: “At the middle and higher levels of the Master Pay Scale (MPS)
Jemale dominated jobs increasingly fall below male dominated jobs... This is
probably caused by the failure of the current pay policies to give recognition to
some of the factors that exist to a greater degree in female positions than male,
such as dexterity and multi-tasking.”

23. There is no evidence to suggest that our current pay policy does not
give due regard to those factors that exist to a greater degree to female jobs.
The civil service pay determination system takes into account a host of factors
which are gender-neutral (see further details in our comments on paragraph 29
below). '

Paragraph 24: “An example of this result can be seen in the case of the
Primary School teachers who are paid below the male salary line. The
Assistant Primary School Mistress, with 587 points, has a starting salary of
$17,100 and reaches her maximum salary of $38,695 after 17 annual
increments. By comparison the male dominated Senior Technical Officer has
Jewer points at 514, but starts at a significantly higher salary of 829,400 and
caps out at approximately the same salary of $38,695 after 7 increments.
Alternatively, when she is compared to an Officer of the Correctional Services,
worth 459 points, one finds that he starts at 820,765 and caps at $47,675 after
17 increments. While both jobs have the same number of increments, the male
Jjob with less points starts higher and has a higher maximum point. Thus, the
Assistant Primary School Mistress job is worth move but is paid broadly the
same as a position that is worth less.”

24, Assistant Primary School Mistress is the entry rank of the primary
school teaching grade, while Senior Technical Officer is the second tier of the
Technical Officer grade and the Officer of the Correctional Services is an
officer rank in the disciplined services. It is rather inconceivable that the
score for Assistant Primary School Mistress is significantly above those of the
latter two. This is possibly due to the limitations and deficiencies of the
methodology adopted (e.g. application of the same set of job factors for
evaluating civilian and disciplined services jobs).

Paragraph 25: “Still higher up the MPS and at the professional engineer level,




jobs are virtually all male dominated ... This demonstrates that females may
not be getting a fair share of these befter-remunerated posts. This phenomenon
may be due to historical reasons, hiring practices, or the relative lack of supply
of female applicants to such posts. It may also reflect gender stereotyping that
existed strongly in the past and continues today.”

25. We should point out that the relative number and distribution of
male-dominated jobs and female-dominated jobs are not the subject matters for
examination in the study. On civil service appointment, we adhere strictly to
the principle of open and fair competition. Whether in recruitment and
promotion, we seek to identify the most suitable candidate, in terms of skills,
experience, attributes and aptitude relevant to the jobs concerned, through a
process of open and fair competition, irrespective of gender. Promotion
within the civil service is based on an open and fair selection process whereby
all eligible candidates are considered on an equal footing by promotion boards
and are selected for promotion on merits. The process also includes advice
and monitoring by an independent and statutory body, i.e. the Public Service
Commission. Given this and in the absence of any evidence, we strongly
refute the Consultant’s suggestion that the domination of male officers in
certain civil service positions may be due to “hiring practices”.

Paragraph 26: “When looking at the promotion ranks, one finds some other
empirical evidence that as jobholders move up the promotional ladder, there
are more males in the promotional ranks. For example, the entry level of
Assistant Operations Officer is 60% female but at the level of Operations
Officer, it becomes 32% female, and there are no women at the level of Senior
Operations Officer. This aspect was not studied in depth and. there is
inadequate data to make solid conclusions but is interesting enough to bear
Jfurther examination (Appendix 5).”

26. Again, the relative number and distribution of male-dominated jobs
and female- dominated jobs are not the subject matters for examination in the
study. It would be rather misleading to assert that there are more males in the
promotional ranks by looking at just one grade. In the Administrative Officer
grade, for example, half of the directorate officers are female.

Paragraph 27: “An example of inequitable pay at the senior level can be found
in the case of the female dominated Senior Intellectual Property Examiner s job
which is worth 694 points and caps at 873,815 after 10 increments. Her pay at
maximum point is similar to that of the male dominated Engineer whose job
was scored 18 points less at 676 points.”

27. The above example shows that the score for Engineer is 18 points (or
2.6%) lower than that of Senior Intellectual Property Examiner. As a matter
of fact, both the starting pay (MPS 27) and the mid-point (MPS 37) of the
Engineer rank are lower than those of the Senior Intellectual Property
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Examiner rank (MPS 34 and MPS 39 respectively). The example quoted does
not point to any inequitable pay at the senior level.

Paragraph 29: “Similarly, the family of Fireman fo Fire Station Officers
consistently falls below the male average line revealing that they too are being
unfairly remunerated by comparison to other male dominated jobs. This is
almost certainly caused by the fact that their pay scales are strongly influenced
by their rather modest academic requirements with no account being given to
their higher than average service to the community, exposure to danger and
adverse working conditions generally. This disparity can be seen in the case of
the Fireman who scored 426 evaluation points, and who starts at 312,940 and
caps at 818,965 with 12 increments. On the other hand, the female-dominated
job of Senior Dental Surgery Assistant, with 425 points, starts at 323,170 and
caps at 829,400 with 5 increments. Whilst firemen also receive housing benefits
at lower levels of seniority than non-disciplined services, this is not sufficient to
make up for the difference in salary.”

28. It is rather inconceivable that the job score for Fireman (426) is only
slightly lower than that of Officer of the Correctional Services (459). The job
requirement and the level of responsibility of the latter, which is an officer rank
in the disciplined services, is much higher than that of the former which
belongs to the rank and file in the disciplined service. We have serious doubts
about the validity of the job evaluation outcome.

29, It is factually incorrect to suggest that the pay scales are strongly
influenced by academic requirements with no account being given to the
working conditions of the Fireman. The pay for individual civil service ranks
is determined by reference to a combination of a number of factors including
pay for the job (which is assessed on the basis of its collective job weight,
working conditions and other relevant factors), qualifications (in terms of
education qualification, professional qualifications and relevant working
experience) and broadbanding (i.e. the application of a common pay structure
to grades with comparable job weights and requirements). In practice, this
system involves establishing benchmark pay points for essential qualifications
which are stipulated as normal requirements for appointment. The starting
pay for an entry rank requiring a particular qualification is then set with
reference to the relevant benchmark, having regard also to other relevant
factors (e.g. working conditions).”® In determining the pay beyond the entry

' For illustration, the benchmark pay point for the “Degree and Related Grades” is set at Master Pay
Scale (MPS) Point 11 (currently at $15,215). The entry pay point for the Assistant Social Wark
Officer rank which falls within this qualification group is set at MPS 13 (currently at $17,148, ie,
two point above the benchmark pay point) in recognition of the special job nature of and the
requirement of a relevant degree for that particular rank. In another example, the entry pay for a
Police Inspector with a degree qualification is set at Police Pay Scale Point 21 (currently at $25,480),
which is above the benchmark pay of $15,215 for MPS 11 for the “Degree and Related Grades™ in
recognition of the relevant job factors (e.g. requirement to work shifts) and the special working
conditions (e.g. exposure to danger, etc.).
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civil service ranks, the level of responsibility exercised by officers of those
ranks is a key consideration. '

30, Based on the civil service pay determination arrangement described
above, the pay for Civil Service positions carrying similar level of
responsibility and exercising skills which bear some resemblance in the
training and aptitude requirements are set in a broadly consistent manner, with
suitable adjustments to take account of differences in working conditions and
other relevant factors where appropriate.  The three independent advisory
bodies on Civil Service salaries and conditions of service, namely the Standing
Commission on Civil Service Salaries and Conditions of Service, the Standing
Committee on Disciplined Services Salaries and Conditions of Service and the
Standing Committee on Directorate Salaries and Conditions of Service, carry
out pay reviews for individual civil service grades and ranks periodically to
take account of any changes to the job nature and job requirements of the
concerned grades and ranks and adjust the relevant pay scales accordingly.

31. In the case of Fireman quoted by the Consultant, we should point out
that a Fireman with 5 passes in HKCEE including English is paid at General
Disciplined Services (Rank and File) Pay Scale Point 3 or $13,388, which is
49.3% above the pay of civilian ranks of the same qualifications (which is at
Master Pay Scale Point 2 or $8,965).

Paragraph 30: “On looking at pay ranges, female-dominated positions have an
average slightly longer pay ranges with more pay points than male-dominated
jobs. Female jobs have 9.45 increments on qverage and males have 8.31.
The variation appear random and irrational but nevertheless could be
considered to be unfair treatment for people in different jobs but of similar
value.”

32. We note that the male-dominated jobs selected for this study comprise
more senior ranks than the female-dominated jobs. Generally speaking,
senior ranks in the civil service have a shorter pay scale than that of the junior
ranks. This explains the phenomenon that female-dominated jobs appear to
have a longer pay ranges than male-dominated jobs. There is no evidence to
support the comment that the variations could be considered to be unfair
treatment for people in different jobs of similar value.

Paragraph 31: "“Overall, the results reveal a considerable number of
anomalies when jobs are evaluated on this multi-factor basis. One explanation
lies in the current pay determination system which looks almost exclusively at
Jjust one factor, namely educational requirements; physical aspects of the jobs,
multitasking and more complex forms of communication are given no credit in
pay determination.”

33. The explanation put forth is totally unfounded and reflects that the
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Consultant does not understand the civil service pay system. As explained in
our comment on paragraph 29 above, we take account of not only educational
requirements but also other relevant job factors in determining the pay for each
civil service job.

Paragraph 32: “One aspect of the problem of placing overriding importance
on the academic requirement of the job is that these can gradually change with
time and, sometimes, changes in recruiting practices do not get officially
recognized or taken into account in pay scale determination. For example,
the stated academic requirements of Police Sergeants and Police Inspectors at
the time of the study appeared to be out of line with the prevailing practice.
This may simply reflect that higher qualified applicants are applying for the
jobs and are generally being selected, or that the jobs have become more
sophisticated calling for higher intellectual skills.”

34, The comment of the Consultant again reflects that he does not
understand the civil service pay system. The education qualification for a job
is set having regard to the requirement for the job, not the qualification
possessed by the recruits. The appointment of candidates who are better
qualified than the entry qualification requirements does not mean that the job
requirement has already been raised. It only reflects the prevailing situation
of the manpower market where job-seekers are generally better educated. The
Administration from time to time reviews the entry qualification requirements
for civil service entry ranks where necessary. As a result of such reviews, we
have, for example, raised the entry qualification requirement of Executive
Officer and Chinese Language Officer (now renamed as Official Languages
Officer) from matriculation to degree level to reflect the higher job
requirement,

Paragraph 46: “That the forthcoming review of Pay Systems and Pay Policies
for the Civil Service include the issues identified in this study, and recommend
the replacement of the salary setting system that overly emphasizes academic
qualifications with a system that considers multiple factors such as “efforts”
and “working conditions”.

35. It is wrong to say that our salary system overly emphasizes academic
qualifications. As explained in our comment on paragraph 29 above, apart
from academic requirements we also take account of other relevant job factors
in determining the pay for each civil service job.

Paragraph 47: That the Government undertake a systematic review of entry
qualifications to ensure that recognized job requivements are in line with
current recruitment practices. Where higher academic qualifications are now
being sought, and can be demonstrated to be required in the way the jobs are
now undertaken, these changes should be acknowledged and reflected in
starting salaries.
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36. We do not accept that this recommendation, which is based on the
Consultant’s misunderstanding about civil service pay policy (see our
comments on paragraph 32 above).

Paragraph 48: Pay ranges and scales vary significantly from job to job, thus
producing anomalies and situations that could be interpreted as discriminatory.
The whole structure needs to be re-examined in order fo reflect a fairer
situation of jobs enjoying a similar number of increments from starting fo
maximum salary point.

37. As explained earlier, the salary structure of a civil service grade/rank
is determined on the basis of qualification requirement as well as other
job-related factors,  Grades requiring the same level of educational
qualification share a similar structure but there may be variations with
additional pay points granted to individual grades/ranks to reflect particular job
nature and requirements. The variation in pay ranges and pay scales among
different civil service jobs just rightly reflect their different job requirements
and job factors. The Consultant’s recommendation is inconsistent with the
principle of “pay for the job”.

Paragraph 49: That recruitment and promotion practices be examined and
more effort be made to encourage females to apply for traditionally
male-dominated jobs and senior positions.

38. We do not agree with this recommendation. We consider that to
encourage and facilitate one gender to apply for certain jobs in the civil service
at the expense of the other gender goes against the principle of equal
opportunities. It would be a retrograde step compared to our current policy on
appointment under which we identify the most suitable candidates, in terms of
skills, experience, attributes and aptitude relevant to the job concerned, through
open and fair competition irrespective of gender.

Paragraph 51: That teachers’ salaries be reviewed against the broad
evaluation criteria and measures be puf in place to narrow the gap with
male-dominated jobs.

39. The pay of the teaching profession is determined by reference to the
same criteria, which are gender neutral, as all other jobs in the civil service.
As pointed out in paragraph 7 above, the study was conducted on the basis of
an improper approach, a statistically unreliable methodology and an incomplete
comparison. The findings arising from the study are bound to be incorrect,

Paragraph 52: Male-dominated jobs, with greater emphasis on physical skills
that appear to the unfairly low paid, should be looked at by reference to private
sector salaries to see if their pay may be affected market forces.
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40. Given the identified problems with the approach and methodology of
the study, we could not accept the alleged pay anomalies in male-dominated
jobs based on incorrect findings.

Civil Service Bureau
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Implementing Equal Pay for Work of Equal Value
in Hong Kong: A Feminist Analysis®

By Carole J. Petersen”

l. Introduction

Ever since women entered the labour force, they have been paid less than men. Originally,
unequal pay was an express policy. For example, in Hong Kong, the Salaries Commission of
1947 stated that the salary of a female civil servant should be approximately 80% of a male officer
doing comparable work.' This was not based upon evidence that women were less productive than
men, but rather on the assumption that women did not need to earn a “living wage”, as their
husbands were supporting the family. Employers and policy-makers (who were almost always
men) were also very likely motivated by the belief that women should earn less than their
husbands, viewing the alternative as a threat to the traditional balance of power within the family.

Hong Kong did not formally reject the practice of paying women less than men until fairly
recently. Equal pay and benefits for female civil servants were not fully achieved until the 1980s.
In the private sector, sex discrimination was perfectly lawful until December 1996. Sex-specific
job advertisements (e.g. for “male engineers” and “female clerks”) were common and
demonstrated that our labour market was sexually segregated, both horizontally (in that certain

industries were largely closed to women) and vertically (in that managerial posts were more likely
to be reserved for men, even in industries that employed primarily women).’

Fortunately, the discriminatory advertisements have finally disappeared, due to section 43 of
the Sex Discrimination Ordinance and vigorous enforcement by the Equal Opportunities
Commission. But it would be naive to assume that the attitudes that led employers to place
sex-specific advertisements have magically disappeared, only a few years after the legislation
came into force. Common sense tells us that hiring, promotion, and compensation decisions are
still influenced by sexist notions. It will take years of education and enforcement of the
legislation to overcome the effects of this historical pattern.

This paper considers the concept of “equal pay for work of equal work” (also known as
“comparable worth” and “pay equity”), as a tool to redress the gender pay gap. Part Il considers
the evidence that discrimination causes traditionally female positions to be underpaid and the
potential for comparable worth to address that phenomena. Parts I1l and 1V analyze the existing

* Copyright © Carole J. Petersen 2000. All rights reserved.

* Associate Professor, Faculty of Law, University of Hong Kong.

' Kwok Pui-lan, Grace Chow, Lee Ching-Kwan, and Rose Wu, “Women and the State in Hong Kong”, in Fanny M. Cheung, ed,
Engendering Hong Kong Society: A Gender Perspective of Women’s Status (Chinese University Press 1997), p. 248.

* See, e.g., Ho Suk Ching, “The Position of Women in the Labour Market in Hong Kong: A Content Analysis of the
Recruitment Advertisements”, (1985)10 Labour and Society 334. For a general discussion of gender segregation in the Hong
Kong labour market, see Thomas W.P. Wong, “Women and Work: Opportunities and Experiences”, in Veronica Pearson and
Benjamin K.P. Leung, eds, Women in Hong Kong (Oxford University Press 1995).

1



legislative framework in Hong Kong. | argue there that Section 11 of the Sex Discrimination
Ordinance (which broadly prohibits discrimination in the terms of employment) already prohibits
comparative worth discrimination in certain circumstances. However, the Code of Practice on
Employment has introduced confusion as to when employers should implement comparative worth
policies and it is not being actively pursued (either by employers or employees) at this time. |
argue that the Code of Practice should be amended and the Equal Opportunities Commission
should actively study whether traditionally female jobs are being devalued in Hong Kong as a
result of discrimination.

1. Comparative Worth Discrimination

In the campaign to achieve equality for women, one of the most important goals should be
to eliminate the gender pay gap. Research in other jurisdictions has shown that a significant
cause of the gap in male-female earnings is the fact that women have been segregated into certain
positions, which have been devalued precisely because they are considered “female job”. Nurses,
librarians, elementary school teachers, speech therapists, and clerical workers are examples of
workers who have been found to suffer a wage penalty because they work in female-dominated
professions. For example, in 1980 the City of San Jose (California) commissioned a study of its
wage scheme and found that female-dominated jobs were paid 15-25% less than comparable
male-dominated jobs. Some of the more glaring inequalities were published in the local press,
including:

— anurse earned $US 9,120 (about $HK 70,000) less per year than a fire truck mechanic;

— a senior librarian earned $US 5,304 (about $HK 40,000) less per year than a senior
chemist;

— alegal secretary earned $US 7,288 (about $HK 56,000) less per year than an equipment
mechanic;

—  secretaries generally were paid less than men in positions that required only an 8" grade
education (including men who washed the city’s cars).’

Similarly, nurses in Denver found that they were paid less by the city government than tree
trimmers, despite the fact that nurses were required to have much higher education for their jobs.
The City of Philadelphia paid practical nurses (mostly women) less than gardeners (mostly men).
These are just a few examples of the many cases in which job evaluation studies have found that
female-dominated jobs were underpaid, to an extent that simply could not be justified by
non-discriminatory factors. In contrast, “one is hard pressed to come up with a single example of

a male job paying less than a female job that reasonable people would find comparable in skill,
effort, or difficult working conditions.”

* Linda M. Blum, Between Feminism and Labor: The Significance of the Comparable Worth Movement (University of
California Press 1991), pp 60 and 82-3.
* Paula England, Comparable Worth: Theories and Evidence (New York: Walter de Gruyter, Inc. 1992), p. 2.
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Neo-classical economists often argue that differences in female wages can be explained by
differences in their commitment, education, experience or other “human capital”. However, when
these theories are actually tested, they do not fully explain the gender pay gap. A recent review of
the research concluded:

[M]uch of the human capital theory simply does not withstand scrutiny. The gender-pay
gap cannot, it seems, be explained by reference to women’s lack of education, skills, or
commitment to the world of paid employment. In the first place, the theorized
relationships appear to depend mainly on assumptions about women’s work than on hard
evidence. Secondly, human capital theories fail to explain the abundant evidence that,

skills, education, training, labour market experience, etc. held constant, men still earn more
than women.’

Similarly, research by the International Labour Office found that even when
female-dominated occupations “involve the same skill, effort, responsibility and working conditions
as the male-dominated jobs, they tend to pay less than the male-dominated jobs.”® A 1999 review
of several different studies concluded that the sex composition of an occupation or job category
exerts a net effect on its wage level after other factors are accounted for.” Thus we should be wary
of claims that the gender pay-gap in Hong Kong can be explained away by non-discriminatory
factors. The Hong Kong government tried to assert this view in 1992 (in the unsubstantiated
Findings of the “Inter-departmental Working Group on Sex Discrimination”) and again in 1993 (in
the Green Paper on Equal Opportunities for Women and Men’). However, the government
eventually conceded that it had made this assertion without having done any real research on the
causes of the male-female earnings gap in Hong Kong.

Economists who concede that the gender pay gap is at least partly caused by discrimination
often maintain that the root of the problem is hiring discrimination rather than pay discrimination.
They argue that because employers refuse to hire women for traditionally “male” jobs, women are
pushed into traditionally “female” jobs, creating an excess supply of women for these jobs and
lowering wages by the normal forces of demand and supply.  However other researchers have
concluded that this “crowding effect” is not the major cause of depressed wages in female jobs.
Rather, they maintain that traditional discriminatory attitudes about women’s abilities and the

* Aileen McColgan, Just Wages for Women (Oxford University Press 1997), p. 238.

° Morley Gunderson, “Comparable Worth and Gender Discrimination: An International Perspective” (Geneva: International
Labour Office 1994), p. 1.

’ See Paula England, “The Case for Comparable Worth” (1999) 39 The Quarterly Review of Economics and Finance 743-55.

* | say “unsubstantiated” because the Findings cited no studies (other than a vague reference to unnamed “surveys” allegedly
showing that Hong Kong women did not perceive themselves to be victims of discrimination). The Findings reveal that the
Working Group did not conduct actual research — it simply repeated the government’s position at that time (which was to deny
the existence of discrimination and oppose all anti-discrimination legislation). Thus we should not rely on these “Findings” for
any conclusions about the causes of the gender pay gap in Hong Kong.

’ In the Green Paper on Equal Opportunities for Women and Men (Hong Kong Government Printer 1993), the government
asserted that the persistent differences between male and female earnings could be explained by several non-discriminatory
variables (e.g. differences in education, capabilities, and experience). However, in a public meeting with women’s
organizations (held on 29 September 1993), the Secretary for Home Affairs admitted (in response to a question by me) that he
had no evidence supporting this assertion. A follow-up letter to the government, repeating the question, also generated no
supporting evidence.



contribution they make to an organization leads to a devaluation of their work. Thus, there is a
tendency to pay a job less simply because women are in it “whether because of a cognitive mistake
about the skill requirement or contribution to profit of the job, or because of believing women need
or deserve less money than men.”"  Once wages are set in this biased way, women are placed on a

lower pay scale than men and institutional inertial perpetuates the error.

While some economists argue that market forces alone will eliminate these attitudinal
prejudices (because such prejudices are inherently inefficient), others believe that this is an
overly-optimistic view." Indeed, if market forces could eliminate employers’ bias against women,
why was it necessary to enact legislation in order to stop Hong Kong employers from advertising
for “male engineers” and “female clerks”? Obviously the employers who were placing those ads
(as recently as 1996) are motivated by prejudice -- prejudice that is stronger than any desire to
maximize profits by attracting the best people. Economists have also acknowledged that
employers may exclude women from certain positions because they are “willing to sacrifice profits
to maintain the morale” of those male workers who oppose the hiring of women. "

The principle of “equal pay for work of equal value” (often referred to as “comparable
worth” or “pay equity”) was thus developed as a means of addressing the problem directly, by
revealing and removing the wage penalty for female jobs. Essentially, this principle provides that
sex discrimination includes not only a situation in which a woman is paid less than a man in
precisely the same job, but also a situation in which a woman is paid less than a man performing a
different job that is comparable in terms of education, skills, working conditions and other factors.
I will refer to this situation as “comparable worth discrimination”.

Proponents of pay equity see it as a necessary complement to legislation that prohibits sex
discrimination in hiring. Even with effective enforcement of our Sex Discrimination Ordinance, it
will take time to desegregate the labour market. In order to do so, we need to change not only the
attitudes of employers but also the attitudes of educators (who unfortunately still discourage Hong
Kong girls from pursuing highly paid male-dominated careers).”  Moreover, the gradual
desegregation of the labour market will not necessarily help those women who are already
employed in devalued female-dominated positions.

" England, note 4 above, p. 284. See also Richard Perlman and Maureen Pike, Sex Discrimination in the Labour Market: the
Case for Comparable Worth (Manchester University Press 1994), pp 12-19.

"' See England, note 4 above, pp 54-68; Perlman and Pike, note 10 above, pp 12-19; and Barbara R. Bergmann, “The Economic
Case for Comparable Worth”, in Heidi I. Hartmann, ed, Comparable Worth: New Directions for Research (National Academy
Press, Washington D.C. 1985), pp 71-85.

2 England, note 7 above, section 5.1 (citing Barbara Bergmann and W. Darity Jr., “Social Relations, Productivity, and Employer
Discrimination”, (1981) 109(4) Monthly Labour Review 47-49).

" Female students are discouraged by teachers from entering the prestigious “science stream”, which leads to better opportunities
to attend university and obtain a high paying job in Hong Kong. See Choi Po King, “Women and Education in Hong Kong”,
in Veronica Pearson and Benjamin K.P. Leung, eds, Women in Hong Kong (Oxford University Press 1995), p. 111. It has also
been reported (in 1999) that nearly half of Hong Kong’s co-educational schools still bar girls from taking design and technology
classes. While the Education Department has promised to ask schools to change this practice, it is clear that the attitudes of the
teachers who established the rule will not change immediately. In the meantime, those attitudes will discourage girls from
studying in related fields. See South China Morning Post, 18 November 1999, p. 5.

4



As noted above, there have been several publicized cases in the United States in which
employees have succeeded in obtaining pay increases through the principle of comparable worth.
By 1989, 42 states had enacted laws “mandating some data collection on the equity of their pay
structures for state employees, 21 had done a formal pay equity study, and 20 had made some pay
equity adjustments.””  National legislation requiring comparable worth has never been enacted in
the United States, largely due to resistance from the Reagan/Bush republican administrations, the
religious right, and neoclassical economists (such as Mark Killingsworth) who see it as a violation
of the free market.”  However, certain public employees are covered by individual states’
comparable worth policies or legislation. A leading example is the state of Minnesota, where job
evaluations revealed numerous situations in which female jobs were paid less than male jobs
although the jobs received equivalent or higher points on the evaluation scale. (For example,
women who cared for disabled children were being paid less than male zoo keepers.)  The
legislature enacted the State Employees Pay Equity Act and significant adjustments were made.
While some researchers have criticized various elements of the Minnesota programme, others argue
that it has been a success overall and has made a significant contribution to gender equality.” It
should also be noted that many American employees who are not covered by comparable worth
legislation have, nonetheless, used non-legislative mechanisms (such as collective bargaining and
union activity) to persuade employers to make pay adjustments to female dominated jobs that were
paid less than comparable male-dominated positions.”  As one review concluded, “pay equity [in
the United States] has done extraordinarily well as a reform policy, despite its very limited

coverage”.”

Many other jurisdictions (including the United Kingdom, Canada, and Australia) have
expressly included the principle of comparable worth in legislation and have actively implemented
it through a variety of mechanisms. There is a wide variety of opinions on the impact of these
policies. Certain economists focus on the negative aspects -- for example, they argue that raising
wages in traditional female jobs may cause more women to seek such jobs (perpetuating the
segregation of the market) while causing employers to hire fewer of them (creating
unemployment).”  However other economists argue that these negative elements are less
significant than previously believed. For example, Perlman and Pike maintain that comparable
worth legislation can have “indirect or long-run effects that are likely to mitigate any negative
employment effects.”” They also note that the knowledge that the employer is implementing a

"* Paula England, note 7 above, section 3.

" Ibid.

* See, e.g., Sara M. Evans and Barbara J. Nelson, “Translating Wage Gains into Social Change: International Lessons from
Implementing Pay Equity in Minnesota”, in Judy Fudge and Patricia McDermott, eds, Just Wages: A Feminist Assessment of
Pay Equity (University of Toronto Press 1991), p 229.

" Ibid, pp 227-246. See also Elaine Sorensen, Comparable Worth: Is It a Worthy Policy? (Princeton University Press 1994).

¥ See e.g. the case studies published in Peggy Kahn and Elizabeth Meehan, eds, Equal Value/Comparable Worth in the UK and
the USA (Macmillan Press Ltd. 1992).

" Evans and Nelson, note 16 above, p. 243.

* For examples of the arguments of two of the leading critics of comparable worth, see Steven E. Rhoads, Incomparable Worth:
Pay Equity Meets the Market (Cambridge University Press 1993); and Mark R. Killingsworth, “The Economics of Comparable
Worth: Analytical, Empirical and Policy Questions”, in Comparable Worth: New Directions for Research, note 11 above.

* Perlman and Pike, note 10 above, p. 79.



fairer wage structure will likely have a positive impact on morale of female workers and increase
their productivity (thus offsetting any incentives for the employer to reduce female employment
levels).”  Comparable worth also may actually help to solve the underlying problem of
sex-segregation of jobs as it gives employers an incentive to integrate positions that have

traditionally been segregated (because they are far less likely to be held liable for comparable worth
discrimination if their workforce is not segregated into “female” and “male” positions).”

| have briefly reviewed these arguments primarily to demonstrate that there are different
views among economists and other experts in the labour field regarding the potential impact of
comparable worth legislation. The Hong Kong community should carefully examine studies of
experts on both sides of the debate. In this light, I question the objectivity of the Feasibility Study
on Equal Pay for Work of Equal Value. It is my understanding that the Equal Opportunities
Commission appointed the authors (Sung Yun-wing, Zhang Junsen, Ng Sek-hong, and Paul Hempel)
to conduct this study. However, the cover of the report also lists Mark Killingsworth as the
“External Expert”. In their final report, the authors thanked Professor Killingsworth for his advice
and guidance, noting that the report drew heavily on papers written by him and that he had visited
Hong Kong to offer suggestions on the study and the report.””  As | have noted earlier in my
paper (see note 20 above), Mark Killingsworth is well known in the United States as a staunch
opponent of comparable worth legislation. Therefore, when the authors of this Feasibility Study
retained him as their guide and external expert, they essentially pre-ordained the result of the study,
which was to oppose comparable worth policies. Of course, Professor Killingsworth and the four
authors are entitled to their opinion. But the Equal Opportunities Commission cannot now rely on
this study as an objective appraisal of the feasibility of implementing comparable worth in Hong
Kong. Rather, it should treat this study for what it is -- a strong statement of the arguments against
comparable worth -- and seek experts on the other side of this important policy debate for the
alternative perspective. This is the only way that the Equal Opportunities Commission can
achieve a balanced perspective on whether it should actively pursue equal pay for equal value as a
policy goal in Hong Kong.

It should also be noted that some of the critique of comparable worth legislation does not
argue for its abandonment but rather for refining and strengthening the mechanisms through which
it is enforced. Hong Kong is in a position to benefit from these suggestions. For example,
substantial research has now been done on how to design gender neutral job evaluations (to ensure
that the evaluation does not simply perpetuate the same prejudices that originally caused female
jobs to be underpaid).”  Similarly, in 1997 Aileen McColgan published a comprehensive review of
UK, European Community, Canadian, and Australian approaches to pay equity. She concluded
that one of the current problems with the UK legislation is the fact that its enforcement depends
almost entirely upon individual complaints, which are difficult to maintain and do not have any

* 1bid, p. 81.

* England, note 7 above, section 5.4.

* See Sung Yun-Wing, Zhang Junsen, Ng Sek-Hong, and Paul Hempel (with Mark Killingsworth as External Expert),
Feasibility Study on Equal Pay for Work of Equal Value: Final Report (16 April 1998), at “Acknowledgements” page.

* See, e.9. Leslie Zebrowitz McArthur, “Social Judgment Biases in Comparable Worth Analysis”, in Comparable Worth: New
Directions for Research, note 11 above.



direct effect on other workers. She recommended a much more collective approach to the issue,
one in which the enforcement body would be proactive and address the systemic devaluation of
female-dominated positions. * This suggests that the Hong Kong Equal Opportunities
Commission could play an important role -- designing gender neutral job evaluation criteria,
studying the pay scales of employers (particularly large institutional employers at the outset), and
advising employers and employees.  The point is that there is a wealth of literature out there that
does not reject pay equity but rather offers constructive criticism of the various mechanisms for
implementing it. If we study it carefully and objectively, we can develop mechanisms for
implementing comparative worth that will be more advanced and more effective than those
developed previously in other jurisdictions.

We must also be careful not to reject the concept of comparable worth simply because it
represents interference in the market (the primary objection of those economists who oppose it).
This same objection could also be made of many worker safety laws, laws against child labour, and
laws that prohibit firing a female worker because she is pregnant. Indeed, the entire concept of
sex discrimination legislation was long opposed in Hong Kong by those who argued that it would
be too interventionist. But the community, the legislature, and ultimately the government rejected
this position -- as demonstrated by the results of the Green Paper consultation exercise and the
adoption of an enforceable Sex Discrimination Ordinance.” The question therefore is not whether
comparable worth constitutes intervention in the market, but rather whether it is justified and
worthwhile.

The next two sections analyze the provisions of the Sex Discrimination Ordinance relating
to pay discrimination. | argue that the Ordinance does already prohibit comparative worth
discrimination in certain circumstances. However, in the present situation (without any active
implementation of the concept), the Ordinance will probably not have any significant impact on the
tendency to devalue traditionally female positions.

I11.  Comparative Worth Discrimination: the Legal Position in Hong Kong

In 1995 Hong Kong enacted its first anti-discrimination law, the Sex Discrimination
Ordinance.” As originally drafted by the government, the Sex Discrimination Bill prohibited

discrimination in the terms of employment offered to applicants for jobs. However it did not
contain a provision prohibiting discrimination in the terms of employment for existing employees.”

This omission in the bill probably resulted from the fact that the government had essentially copied

* Aileen McColgan, note 5 above, p. 412.

" At the conclusion of the Green Paper consultation exercise the government was compelled to admit that the majority of
responses supported the enactment of sex discrimination legislation and the extension of CEDAW to Hong Kong. See S.Y.
Yue, “UN Convention to Be Adopted”, South China Morning Post, 31 December 1993, p. 2 (quoting Secretary for Home
Affairs Michael Suen).

* Cap 480, Laws of Hong Kong.

* Compare Clause 10(1) with Clause 10(2) of the Sex Discrimination Bill, Hong Kong Government Gazette, 14 October 1994,
Legal Supp No. 3.



the UK Sex Discrimination Act 1975 (which does not apply to pay discrimination in employment
contracts as this is addressed in separate legislation, the Equal Pay Act 1970).

The omission was pointed out to the government during the examination of the Bill by the
Bills Committee. At first the government suggested that the issue of equal pay should be left
entirely to the Sex Discrimination Ordinance Code of Practice on Employment.” Indeed, it
appears that the government expected the Code of Practice to borrow heavily from the UK Equal
Pay Act, as the government added a provision to the Sex Discrimination Bill stating that a code of
practice relating to discrimination in the terms of employment may make reference to and
incorporate provisions from an enactment of a jurisdiction outside of Hong Kong.” However
legislators also pressed the government to add a provision relating to equal pay to the Ordinance

itself. The government thus agreed to amend the Bill so that it would expressly prohibit
discrimination in the terms of employment for existing (as well as prospective) employees.”

Discrimination in the “terms of employment” is a broad concept and in my view can be
interpreted as requiring both equal pay for equal work and also equal pay for work of equal or
comparable value. Indeed, it is my understanding that the government has often taken this
position. For example, when legislator Christine Loh was drafting her bill to amend the Sex
Discrimination Ordinance (which was enacted in June 1997%), she wrote a letter to the government
seeking clarification on the issue. She noted that if the Ordinance were interpreted by the courts
as providing less protection in respect of equal pay than is available in the UK, this result would be

“contrary to the general understanding given the Bills Committee that studied the Sex
Discrimination Bill.*  The government replied as follows:

Although the Ordinance makes no reference to the notion of equal pay for work of equal
value, in determining whether, say, a woman was discriminated against in terms of pay, the
court would need to consider whether she was doing work of equal or comparable value to
that of the man with whom she wished to be compared. Whether the principles adopted

under the UK Equal Pay Act would be followed in this respect would be a matter for the
court to decide.”

Thus the government’s expressed view was that that the Ordinance would allow a woman to
sue for unlawful discrimination if she could prove that a male colleague performing “work of equal

¥ See Adam Mayes, “Missing Pieces of the Jig-saw Puzzle: The Right to Equal Pay Under the SDO”, paper presented at the
conference Equal Opportunities Law in International and Comparative Perspective, Hong Kong (10 November 1997).

* This provision now appears as section 69(13) of the Sex Discrimination Ordinance.

* This provision now appears as section 11(2)(b) of the Sex Discrimination Ordinance.

* See Sex and Disability Discrimination (Miscellaneous Provisions) Ordinance 1997, Hong Kong Government Gazette, Legal
Supp. no. 1, 27 June 1997.

* Letter of Adam C. Mayes (for Legislative Councilor Christine Loh Kung-wai) to Home Affairs Branch, 5 March 1996
(reprinted as Document No. 278, p. 1737, in Vol. 4 of Hong Kong Equal Opportunity Law-- Legislative History Archive
1993-1997 (Centre for Comparative and Public Law, University of Hong Kong 1999)).

* Letter of Ms. Chang King-yiu (for Secretary for Home Affairs) to Mr. Adam C. Mayes, Legislative Assistant to Ms. Christine
Loh, 18 April 1996 (emphasis added) (reprinted as Document No. 298, p. 1874, in Vol. 4 of Hong Kong Equal Opportunity
Law-- Legislative History Archive 1993-1997 (Centre for Comparative and Public Law 1999)).
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or comparable value” was being paid more than her without any non-discriminatory justification.
This is a perfectly sensible interpretation of the Ordinance: if a female employee is in comparable
circumstances to a male employee (e.g. she has comparable qualifications, skills, and seniority, and
is doing work of comparable value in comparable working conditions), but she is nonetheless paid
less than that male employee then she can made a prima facie case of direct discrimination.” She
would argue that the unequal pay scales constituted unfavourable treatment on the ground of sex --
that her job has been devalued by the employer because it is a female job. Note that that the
statute does not require the plaintiff to show that the employer intended to discriminate against
women in order to prove direct discrimination.” Moreover, Section 4 of the Ordinance expressly
states that if an act is done for two or more reasons and one of the reasons is the sex of the plaintiff,
then the act will be taken as having been done for that reason even if the sex of the plaintiff was not
the dominant reason. This provision (which is not in the UK Sex Discrimination Act) should
make it easier for plaintiffs to prove direct discrimination. However, if the employer can
demonstrate that the differential pay was not based upon sex (but rather on a non-discriminatory
factor), then the different treatment may not constitute direct discrimination.

Alternatively, a case of indirect discrimination could be made where the female plaintiff
alleges that a requirement or condition which appears to be gender neutral actually has a
disproportionate detrimental impact on female employees (e.g. because it is applied to jobs that
are all or mostly female). For example, if an employer requires all employees in
female-dominated positions to serve longer or have higher educational qualifications in order to
receive a certain pay rate, while allowing employees in male-dominated positions to move up to
that pay rate with lesser requirements, then the requirements applied to the female jobs could
constitute a prima facie case of indirect discrimination. A requirement that employees must work
full-time in order to receive a raise or a performance bonus (which would have a disproportionate
impact on women™) could also constitute indirect discrimination.

My interpretation of the Ordinance is consistent with Hong Kong’s obligations under the
United Nations Convention on the Elimination of All Forms of Discrimination (CEDAW).
CEDAW explicitly requires the right to equal pay, including the right to equal pay for work of
equal value. Article 11 states that State Parties shall take all appropriate measures to eliminate
discrimination against women in the field of employment and in particular:

(d) The right to equal remuneration, including benefits, and to equal treatment in respect of
work of equal value, as well as equality of treatment in the evaluation of the quality of work.

* See Enderby v. Frenchay Health Authority [1994] 1 All ER 495 (Court of Justice of the European Communities), at p. 514
(noting that where the female plaintiff can prove the objective elements of discriminatory pay (lower pay for a woman when
compared with a man doing comparable work for the same employer), then a “reputable presumption” of direct sex
discrimination arises. It is then for the employer to furnish counter-evidence, by adducing objective grounds for the unequal
pay, which are not based on the sex of the recipient.

7 In 1995 Anne Cheung expressed concern that the definition of direct discrimination would not include comparable worth
discrimination as it did not involve an  “expressed intention”.  See Anne Chueng, “Pay Equity for Hong Kong”, (1995) Hong
Kong Law Journal 383, at p. 393. However, there is actually no need for the plaintiff to show an expressed intention to
discriminate.

* See Enderby v. Frenchay, note 36 above, p. 515.



The United Nations Committee on the Elimination of Discrimination Against Women
(which considers the reports of State Parties to CEDAW) has also issued a General
Recommendation urging State Parties to ratify ILO Convention No. 100 and to take action to ensure
that the principle of equal pay for work of equal value is not only enshrined in legislation but also
implemented in practice.”

The Sex Discrimination Ordinance does not contain a provision expressly stating that
CEDAW must be interpreted so as to comply with CEDAW (and indeed the government
successfully opposed amendments proposing such language). However, it is still a general rule of
statutory construction that the legislature is presumed to intend to conform to public international
law.” Where the terms of legislation are reasonably capable of more than one meaning, the terms
of the relevant treaty become particularly relevant. Thus, if “one of the meanings which can be
ascribed to the legislation is consonant with the treaty obligation and another or others are not, the
meaning which is consonant is to be preferred.”” When the Hong Kong government announced
that it would propose a Sex Discrimination Bill it expressly informed the legislature that it was
doing so in order to comply with CEDAW (which the government had by that time conceded would
soon be extended to Hong Kong).” Moreover, the government has frequently cited the Sex
Discrimination Ordinance as its principle means of implementing CEDAW in Hong Kong.” It
should also be noted that although the government entered reservations to certain requirements of
Article 11 (e.g. relating to pension schemes), it did not express any reservation to equal pay for
work of equal value (which is also contained in Article 11)."  Thus, the courts should interpret
the broad language in Section 11(2)(b) of the Sex Discrimination Ordinance as complying with
Article 11 of CEDAW and therefore prohibiting comparable worth discrimination.

We should also consider Hong Kong’s obligations under the International Covenant on
Economic, Social and Cultural Rights, which is now enshrined in Article 39 of the Basic Law.
This Covenant also recognises, in Article 7(a)(i), the right to just conditions of work, including
“equal remuneration for work of equal value”. In 1976, when the United Kingdom extended this
Covenant to Hong Kong, it entered a reservation stating that it reserved the right to “postpone the
application” of Article 7(a)(i) “in so far as it concerns the provision of equal pay to men and women

* General Recommendation No. 13, Committee on the Elimination of Discrimination Against \WWomen.

“ See Francis A. R. Bennion, Statutory Interpretation: A Code (Butterworths, 3 ed 1997), Section 270, pp 630-35.

* Salomon v. Commissioners of Customs and Excise [1967] 2 QB 116, per Diplock, LJ, at 143.

*“ In 1994 the government informed the Legislative Council that “we will need to introduce some form of legislation prohibiting
discrimination, which would include equal pay legislation, before CEDAW is formally extended to Hong Kong”. See Home
Affairs Branch, Legislative Council Brief: Equal Opportunities for Women and Men, June 1994, par. 10 (reprinted as Document
No. 27, p. 336, in Vol. 1 of Hong Kong Equal Opportunity Law -- Legislative History Archive 1993-1997) (Centre for
Comparative and Public Law, University of Hong Kong 1999)). Similarly, a government press release of 3 June 1994 stated
that the “institution of sex discrimination legislation is a means to implement the provisions of CEDAW?”.  Ibid, Document No.
26, pp 333-35.

* See, for example, the Initial Report on the Hong Kong Special Administrative Region under Article 18 of the Convention on
the Elimination of All Forms of Discrimination Against Women (Hong Kong Government Printing Department 1998)
(hereinafter referred to as the Initial CEDAW Report).

“ Ibid, paras 78-80.
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for equal work in the private sector” in Hong Kong.” Of course, in 1976 this reservation was

necessary, as Hong Kong had no sex discrimination legislation. However, in 2000 (more than 20
years later) there is no longer any need to “postpone” the application of Article 7. Moreover, the
Hong Kong government has not taken the position that it wishes to postpone it. Rather, in 1999,
the government indicated to the United Nations Committee on Economic, Social and Cultural
Rights that the Sex Discrimination Ordinance does prohibit comparable worth discrimination. In
language quite similar to that used in its letter to legislator Christine Loh, the government informed
the Committee that:

The Sex Discrimination Ordinance outlaws sex discrimination in all areas of employment,
including terms and conditions of work, recruitment, promotion, staff transfers, or training.
It is left to the Courts to determine whether, in a particular instance, the work taken by a

female plaintiff is equal -- or of comparable value to -- that of a male colleague with whom
she wishes to be compared.®

Note that the government did not raise any doubt about whether the Sex Discrimination
Ordinance requires equal pay for work of comparable value. Rather it assumed that it does and
stated that the court would simply need to determine the factual question of whether the work done
by the female plaintiff is, indeed, of comparable value to the male colleague with whom she wishes
to be compared.

Given the broad language of Section 11 of the Sex Discrimination Ordinance and Hong
Kong’s international obligations, a court may well interpret Section 11 so as to incorporate the
concept of equal pay for work of equal value. Of course, this is problematic in that the Code of
Practice (which I discuss in the next section) introduces some confusion on this point.

IV.  The Sex Discrimination Code of Practice on Employment

As we all know, the government was in no particular hurry to bring the Sex Discrimination
Ordinance and the Disability Discrimination Ordinances into force. It declined to bring the
employment provisions into force until the Equal Opportunities Commission had promulgated a
code of practice on employment for each ordinance.  The government then took its time in
establishing the Commission. It did not even advertise the position of Chairperson until March
1996 (seven months after the legislation was enacted). As a result, the first Chairperson, Dr.
Fanny Cheung, was not appointed until May 1996 and the Commission was not staffed and
operational until September 1996. By this time more than a year had elapsed since the enactment
of the two discrimination ordinances, and many people feared that the onerous job of drafting the
codes of practice would require another year or more. However, the Commission worked very
quickly.  The two codes were drafted and put though two rounds of consultation and amendments

“ See excerpts from “Reservations Made by the United Kingdom Upon Signature and Ratification of the Covenant”,
republished in Andrew Byrnes and Johannes Chan, eds, Public Law and Human Rights: A Hong Kong Sourcebook
(Butterworths 1993), p. 283.

“ Report of the Hong Kong Special Administrative Region of the People’s Republic of China in the light of the International
Covenant on Economic, Social and Cultural Rights (Hong Kong Government Printing Department 1999), para. 81.
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in less than six months. The Legislative Council endorsed both codes and the legislation came into
force in December 1996.

As expected, the Sex Discrimination Code of Practice on Employment does borrow legal
concepts from the UK Equal Pay Act. After noting (in paragraph 12.1) that the Ordinance
prohibits discrimination in the listed aspects of employment, the Code discusses employment terms
and conditions in more detail under the headings “equal pay for equal work” (paragraphs 12.2-12.4)
and “equal pay for work of equal value” (paragraphs 12.5-12.8). The discussion of equal pay for
equal work states that a female employee is entitled to equal pay when she is doing the same or like
work as that of a male employee. “Like work” is defined as “work which is of a broadly similar
nature and where the differences between the tasks performed by either of them are not of practical
importance to the terms and conditions of employment.”  This definition is borrowed from the UK
Equal Pay Act.

Paragraphs 12.5-12.8 then address the concept of equal pay for work of equal value.
Paragraphs 12.6 and 12.7 state (my emphasis added) that:

A related principle to equal pay for equal work is that of equal pay for work of equal value.
Where women undertake work as demanding as that of their male colleagues, even though
the work is different, women should receive the same pay and benefits. That is, jobs of
equal value warrant equal pay.

. . . . Employers can set individual pay rates based on market forces and individual
performance but should not pay a class of workers less for doing work of equal value on the
basis of sex.

These paragraphs are consistent with the interpretation of Section 11 that the government
suggested to legislators and to the Committee on Economic, Social and Cultural Rights. That is,
Section 11 of the Sex Discrimination Ordinance (which broadly prohibits discrimination in the
“terms” of employment) permits a female plaintiff to sue for unlawful discrimination if she can
demonstrate that she is paid less than a man doing work of equal value for the same employer
without some nondiscriminatory justification.

However, a later paragraph introduces confusion as to when employers need to comply with
this duty not to pay female workers less for work of equal value. Paragraph 12.8 states that:

[E]mployers should maintain the principle of equal work and are encouraged to
progressively implement equal pay for equal value. This will require objective and
professional evaluation of different jobs within the same establishment, or alternative
methods of approaching the issue of equal pay which can be demonstrated to be
non-discriminatory. Large organizations in both the public and private sectors with a
structured human resources department could take a lead in this.
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This paragraph can be interpreted as indicating that while employers are required to
implement equal pay for equal work, they are only encouraged to progressively implement equal
pay for work of equal value. In my opinion, this is potentially dangerous advice, because:

1.  the Ordinance itself does not distinguish between the two types of pay discrimination,
but rather broadly prohibits sex discrimination in the terms of employment;

2.  international treaties binding upon Hong Kong require “equal pay for work of equal
value” and the courts should interpret the broad prohibition on discrimination in the
terms of employment as complying with those treaty obligations; and

3. the government has made statements to legislators and international treaty bodies
indicating that the Ordinance does allow a woman to sue for discrimination if she can
prove that a male colleague performing comparable work is being paid more than her
without some nondiscriminatory justification.

Of course, in practice, it may be difficult for a female employee in Hong Kong to bring such
an action at this time (because she would probably need a professional job evaluation of her
position and that of the male colleague to whom she wished to be compared). However, women
working in female-dominated positions for large institutional employers may be able to obtain the
necessary information. For example, women in female-dominated positions in the government
hospitals (e.g. nurses) may wish to investigate whether there are any male-dominated positions in
the hospitals that receive higher salaries, despite the fact that the male positions are not particularly
difficult to fill and do not require greater education, impose greater duties, or entail harsher working
conditions.

If such a complaint were filed, the employer might argue that the courts should (despite the
three points | have noted above) adopt a narrow interpretation of Section 11 of the Sex
Discrimination Ordinance, so as to require only “equal pay for equal work” (although the statute
does not use that phrase).” However, if the defendant employer were the government or a public
body, then | do not see how it could possibly argue in court for a narrower interpretation of the
Ordinance than the government put forth to legislators and the United Nations Committee on
Economic, Social and Cultural Rights. Such a position would be extremely disingenuous and
would leave the government open to enormous criticism before international treaty bodies.

It should also be noted that although the Code of Practice can be taken into account by the
court if it is relevant to a question, it is not law and cannot have the effect of amending the

7 Support for this argument may be found in the fact that legislature did not remove paragraph 12.8 when the Code of Practice
was laid before it, although it did amend it somewhat. As initially drafted by the Commission, paragraph 12.8 stated that
employers should simply “consider” progressive adoption of equal pay for equal value. This generated substantial discussion
in the legislature and in the end the word “consider” was removed entirely so that the paragraph now states that: “employers ...
are encouraged to progressively implement . . .” See LegCo Paper No. CB(2) 881/96-97, Ref: CB2/SS/2/96, Minutes of the
Meeting of 12 December 1996, Subcommittee on the Rules and Codes of Practice on Employment under the Sex
Discrimination Ordinance and the Disability Discrimination Ordinance (reprinted as Document No. 377, pp 2426-28, in Vol. 5
of Hong Kong Equal Opportunity Law -- Legislative History Archive 1993-1997) (Centre for Comparative and Public Law,
University of Hong Kong 1999)).
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Ordinance or delaying the obligations imposed there.” For example, if the Code of Practice
advised employers to “progressively” eliminate sex-specific job advertisements, that advice could
not over-ride the fact that such advertisements are already prohibited under Section 43 of the
Ordinance. If there is an inconsistency between the Code and the Ordinance, then the Ordinance
must prevail.

The ambiguity created by the Code has not been lost on the United Nations bodies that
review Hong Kong’s compliance with the international treaties that apply to Hong Kong. For
example, the Committee on Economic, Social, and Cultural Rights expressed concern on this issue
and it was in response to that concern that the Hong Kong government made the comment that |
quoted above indicating that a woman can sue under the Ordinance if a court determines that she is
being paid less than a man who is doing work of “comparable value”. However, the advice given
in the current Code of Practice gives employers and employees the impression that equal pay for
work of equal value is not required (thus discouraging employers from implementing it and
discouraging employees from making complaints). Clearly this situation cannot continue: it is not
appropriate for the government to indicate to treaty bodies that Hong Kong law does require equal
pay for work of equal value while the Code of Practice implies that employers can take some
unspecified amount of time to comply with that law.

V. Conclusions

I believe that paragraph 12.8 of the Code of Practice should be amended and that the Equal
Opportunities Commission should develop mechanisms to assist employers to avoid unlawful
devaluation of female dominated positions. It should start by studying the pay scales of the Hong
Kong government and public authorities (which | assume would be happy to cooperate with any
effort to ensure that the Hong Kong government is complying with its own treaty obligations).
The Commission should also publish recommendations to all employers on how to remove gender
discrimination in pay scales. Large employers should be urged to do their own studies, to compare
pay scales of female-dominated and male-dominated positions, and to eliminate discrimination.

Finally, I would argue that a pro-active approach to the gender pay gap is even more
important in Hong Kong than in many other jurisdictions. | say this because of the absence of
strong unions and collective bargaining. In many countries, unions (assuming that they are
supportive of women’s right to equality) can compel employers to adjust pay scales that clearly
devalue female-dominated positions. But in Hong Kong the unions have far less power. The
right to collective bargaining was briefly expanded by the elected legislature (before the handover).
But this legislation was almost immediately frozen (and later repealed) by the Provisional
Legislative Council. It is highly unlikely that a right to collective bargaining will be established

* Section 69 of the Sex Discrimination Ordinance states that: . . . in any proceedings under this Ordinance before any court any
code of practice issued under this section shall be admissible in evidence, and if any provision of such a code appears to the court
to be relevant to any question arising in the proceedings it shall be taken into account in determining that question.”
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under our current constitutional order.” Thus we cannot rely on union activity to address the

gender pay gap in salaries in Hong Kong. In my view, this makes a particularly compelling case
for the Equal Opportunities Commission to start developing mechanisms to implement equal pay
for work of equal value.

*“ For a general discussion of these developments see Wilson W.S. Chow and Anne Carver, “Employment and Trade Union
Law: Ideology and the Politics of Hong Kong Labour Law”, in Raymond Wacks, ed, The New Legal Order in Hong Kong
(Hong Kong University Press 1999).
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Date: 28 June 2004

To: Mr. Peter Yeung, Convenor, Task Force on Equal Pay for Equal Value

From: Carole Petersen

Re: Consultants’ Report on Equal Pay for Work of Equal Value in the Public Sector

Dear Mr. Yeung,

Thank vou for arranging for the most recent draft of the Consultants’ Report to be
distributed to members of the Task Force. Apart from some minor typographical errors, 1
think that the Report is ready tc be sent to the Commission. I hope that it can be
published soon, as the public is awaiting the results of this research project. My
understanding {based upon our discussion and minutes from recent meetings) is that the
Report has now been completed as “The Consultants’ Report”, not as a report of the
Task Force. Individual members of the Task Force are free to submit separate comments
if they wish to do so but these will not change the substance of the Consultants’ Report.
Rather these separate comments will be sent to the Commission as separate documents
and included as Appendices to the Consultants’ Report when it is published

Initially, I did not intend to submit any separate comments, as I believe that the
Consultants have fulfilled their responsibilities and that their Report stands on its own.
However, | have noted that some recent comments (both written and oral) by certain
Members of the Task Force appear to reject the entire theory underlying “esqual pay for
work of equal value”, which is that female dominated jobs have tended to be undervalued
historically because they are occupied by women. Of course, individual members of the
Task Force are free to reject that theory if they wish. However, it would be incorrect for a
member to imply that there is “no evidence” to support that theory. In fact, there is
substantial evidence of this phenomena world-wide, particularly with respect to nurses
and other jobs that are still widely perceived as “female jobs™. I have cited some of those
sources in my attached paper “Implementing Equal Pay for Work of Equal Value in Hong
Kong: A Feminist Analysis”, published at pages 52-69 of the Proceedings: Equal Pay for
Work of Equal Value (Hong Kong EOC 2000). I have not seen any evidence that would
suggest that Hong Kong is different in this regard from the rest of the world. It should
be noted that the Consultants were not asked to defend this general theory when they
were appointed, probably because it is considered to be the very foundation of the
. concept of equel pay for work of equal value, a concept that has now been incorporated
into various international treaties and domestic anti-discrimination laws.

I would appreciate it if this letter and the attached article could be submitted as

my comments an the Consultants’ Report.

Carole J. Petersen
Associate Professor, Department of Law
University of Hong Kong
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I Introduction

Ever since women entered the labour force, they have been paid less than men.
Originally, unequal pay was an €xpress policy. For example, in Hong Kong, the Salaries
Commission of 1947 stated that the salary of a female civil servant should be
approximately 80% of a male officer doing comparable work.! This was not based upon
evidence that women were less productive than men, but rather on the assumption that
women did not need to eamn a “living wage”, as their husbands were supporting the family.
Employers and policy-makers (who were almost always men) were also very likely
motivated by the belief that women should eam less than their husbands, viewing the
alternative as a threat to the traditional balance of power within the family.

" Hong Kong did not formally reject the practice of paying women less than men
until fairly recently. Equal pay and benefits for female civil servants were not fully
achieved until the 1980s. Ia the private sector, sex discrimination was perfectly lawful
until December 1996. Sex-specific job advertisements (e.g. for “male engineers” and
“female clerks”) were commen and demonstrated that our labour market was sexually
segregated, both horizontally (in that certain industries were largely closed to women) and
vertically (in that managerial posts were more likely to be reserved for men, even in
industries that employed primarily women).?

Fortunately, the discriminatory advertisements have finally disappeared, due to
section 43 of the Sex Discrimination Ordinance and vigorous enforcement by the Equal
Opportunities Commission. But it would be naive to assume that the atfinudes that led
employers to place sex-specific advertisements have magically disappeared, only a few
years after the legislation came into force. Common sense tells us that hiring, promotion,
and compensation decisions are still influenced by sexist notions. It will take years .of
education and enforcement of the legislation to overcome the effects of this historical

pattern.

This paper considers the concept of “equal pay for work of equal value” (also
known as “comparable worth” and “pay equity’”), as a tool to redress the gender pay gap.

! Kwok Puilan, Grace Chow, Lee Ching-Kwan, and Rose Wu, “Women and the State in Hong Kong”, in Fanny M.
Cheung, ed, Engendering Hong Kong Sociely: A Gender Perspective of Women's Status (Chinese University Press

? See, .8, Ho Suk Ching, “The Position of Women in the Labour Market in Hong Kong: A Content Analysis of the
Recrujtment Advertisements”, (1985)10 Labour and Society 334. For a general discussion of gender segregation in
the Hong Kong labour market, see Thomas WP, Wong, “Women and Work: Opportunities and Experiences”, in
Veranica Pearson and Benjamin K.P. Leung, eds, Women in Hong Kong {Oxford University Press 1993).



Part 1I considers the evidence that discrimination causes traditionally female positions to
be underpaid and the potential for comparable worth to address that phenomena. Parts
III and IV analyze the existing legislative framework in Hong Kong. I argue there that
Section 11 of the Sex Discrimination Ordinance (which broadly prohibits discrimination
in the terms of employment) already prohibits comparative worth discrimination in certain
circumstances. However, the Code of Practice on Employment has introduced confusion
as to when employers should implement comparative worth policies and it is not being
actively pursued (either by employers or employees) at this time. T argue that the Code
of Practice should be amended and the Equal Opportunities Commission should actively
study whether traditionally female jobs are being devalued in Hong Kong as a result of

discrimination.
II. Comparative Worth Discrimination

In the campaign to achieve equality for women, one of the most important goals
should be to eliminate the gender pay gap. Research in other jurisdictions has shown
that a significant cause of the gap in male-female earnings is the fact that women have
been segregated into certain positions, which have been devalued precisely because they
are considered “female job”. Nurses, librarians, elementary school teachers, speech
therapists, and clerical workers are examples of workers who have been found to suffer a
wage penalty because they work in female-dominated professions. For example, in 1980
the City of San Jose (California) commissioned a study of its wage scheme and found that
female-dominated jobs were paid 15-25% less than comparable male-dominated jobs.
Some of the more glaring inequalities were published in the local press, including:

—  anurse earned $US 9,120 (about $HK 70,000) less per year than a fire truck
mechanic; '

_  a senior librarian earned $US 5,304 (about $HK 40,000) less per year than a
senior chemist; :

- alegal secretary eamned SUS 7,288 (about $HK 56,000) less per year than an
equipment mechanic; '

—  secretaries generally were paid less than men in positions that required only an
gt grade education (including men who washed the city’s cars).’

Similarly, nurses in Denver found that they were paid less by the city government
than tree trimmers, despite the fact that nurses were required to have much higher

* Linda M. Blum, Between Feminism and Labor: The Sigrificance of the Comparable Worth Movement {University of
Califormnia Press 1951), pp 60 and 82-3.




education for their jobs. The City of Philadelphia paid practical nurses (mostly women)
less than gardeners (mostly men). These are just a few examples of the many cases in
which job evaluation studies have found that female-dominated jobs were underpaid, to an
extent that simply could not be justified by non-discriminatory factors. In contrast, “one
is hard pressed to come up with a single example of a male job paying less than a female
job that reascnable people would find comparable in skill, effort, or difficult working

conditions.”™

Neo-classical economists often argue that differences in female wages can be
explained by differences in their commitment, education, experience or other “human
capital”. However, when these theories are actually tested, they do not fully explain the
gender pay gap. A recent review of the research concluded:

[MJuch of the human capital theory simply does not withstand scrutiny. The
gender-pay gap cannot, it seems, be explained by reference to women'’s lack of
education, skills, or commitment to the world of paid empioyment. In the first
place, the theorized relationships appear to depend mainly on assumptions about
women’s work than on hard evidence. Secondly, human capital theories fail to
explain the abundant evidence that, skills, education, training, labour market
experience, etc. held constant, men still eam more than women.”

Similarly, research by the International Labour Office found that even when
female-dominated occupations “involve the same skill, effort, responsibility and working
conditions as the male-dominated jobs, they tend to pay less than the male-dominated
jobs.™ A 1999 review of several different studies concluded that the sex composition of
an oecupation or job category exerts a net effect on its wage level after other factors are
accounted for.” Thus we should be wary of claims that the gender pay-gap in Hong Kong
can be explained away by non-discriminatory factors. The Hong Kong government tried
to assert this view in 1992 (in the unsubstantiated Findings of the “Inter-departmental
Working Group on Sex Discrimination™) and again in 1993 (in the Green Paper on Equal

* Paula England, Comparable Worth: Theories and Evidence (New York: Walter de Gruyter, [nc. 1992), p. 2.

5 Aileen McColgan, Just Wages for Women (Oxford University Press 1997), p. 238. :

¢ Morley Gunderson, “Comparable Worth and Gender Discrimination: An Intemational Perspective” (Geneva:
Intemational Labour Office 1994), p. 1.

" See Paula England, “The Cas¢ for Comparable Worth” (1999) 39 The Quarterly Review of Econormics and Finance
743-53,

! | say “unsubstantiatad” because the Findings cited no studies (other than a vague reference to unnamed “surveys™
allegedly showng that Hong Kong women did not perceive themselves to be victims of discrimination). The
Findings reveal that the Working Group did not conduct actual research — it simply repeated the govemnment’s pesition
at that time (which was to deny the existence of discrimination and oppose all anti-discrimination legjslation). Thus
we should not rely on these “Findings™ for any conclusions about the causes of the gender pay gap in Hong Kong,



Opportunities for Women and Menr®). However, the government eventually conceded that
it had made this assertion without having done any real research on the causes of the
male-female earnings gap in Hong Kong,

Economists who concede that the gender pay gap is at least partly caused by
discrimination often maintain that the root of the problem is Airing discrimination rather
than pay discrimination They argue that because employers refuse to hire women for
traditionally “male™ jobs, women are pushed into traditionally “female” jobs, creating an
excess supply of women for these jobs and lowering wages by the normal forces of demand
and supply. However other researchers have concluded that this “crowding effect” is not
the major cause of depressed wages in female jobs.  Rather, they maintain that traditional
discriminatory attitudes about women's abilities and the contribution they make to an
organization leads to a devaluation of their work. Thus, there is a tendency to pay a job
less simply because women are in it “whether because of a cognitive mistake about the
skill requirement or contribution to profit of the job, or because of believing women need
or deserve less money than men.”® Once wages are set in this biased way, women are
placed on a lower pay scale than men and institutional inertial perpetuates the error.

While some economists argue that market forces alone will eliminate these
attitudinal prejudices (because such prejudices are inherently inefficient), others believe
that this is an overly-optimistic view.!' Indeed, if market forces could eliminate
empioyers’ bias against women, why was it necessary to enact legislation in order to stop
Hong Kong employers from advertising for “male engineers” and “female clerks”?
Obviously the employers who were placing those ads (as recently as 1996) are motivated
by prejudice ~ prejudice that is stronger than any desire to maximize profits by atiracting
the best people. Economists have also acknowledged that employers may exclude women
from certain positions because they are “willing to sacrifice profits to maintain the morale”
of those male workers who oppose the hiring of women. 2

* In the Green Paper on Equal Opportunities for Women and Men (Hong Kong Govemment Primer 1993), the
govermument asserted that the persistent differences between male and female earnings could be explained by several
non-discriminatory variables {eg. differences in education, capabilities, and experience). However, in a public
meeting with women’s organizations (held on 29 September 1993), the Secretary for Home Affairs admitted (in
response to a question by me) that he had no evidence supporting this assertion, A follow-up letter to the government,
repeating the question, also generated no supperting evidence.
* England, note 4 above, p- 284.  See also Richard Periman and Maureen Pike, Sex Discrimination in the Labowr
Market: the Case for Comparable Worth (Manchester University Press 1994), pp 12-19.
" See England, note 4 above, pp 54-68; Periman and Pike, note 10 above, pp 12-19; and Barbara R. Bergmann, “The
Economic Case for Comparable Worth™, in Heidi L. Hartmann, ed, Comparable Worth: New Directions Jor Research
SNan'onal Academy Press, Washington D.C. 1985), pp 71-85.

England, note 7 above, section 5.1 (citing Barbara Bergmann and W. Darity Jr., “Socia! Relations, Productivity, and
Employer Discrimination”, (1981) 109(4) Monthly Lakour Review 47-49),



The principle of “equal pay for work of equal value” (often referred to as
“comparable worth™ or “pay equity”) was thus developed as a means of addressing the
problem cirectly, by revealing and removing the wage penalty for female jobs.
Essentially, this principle provides that sex discrimination includes not only a situation in
which a woman is paid less than a man in precisely the same job, but also a sitnation in
which a woman is paid less than a man performing a different job that is comparable in
terms of education, skills, working conditions and other factors. .1 will refer to this

situation as “comparable worth discrimination”.
P

Proponents of pay equity see it as a necessary complement to legislation that
prohibits sex discrimiration in hiring. Fven with effective enforcement of our Sex
Discrimination Ordinance, it will take time 10 desegregate the labour market. In order to
do so, we need to change not only the attitudes of employers but also the attitudes of
educators (who unfortunately still discourage Hong Kong girls from pursuing highly paid
male-dominated careers).” Moreover, the gradual desegregation of the labour market will
ot necessarily help those women who are already employed in devalued

female-dominated positions.

As noted above, there have been several publicized cases in the United States in
which employees have succeeded in obtaining pay increases through the principle of
comparable worth. By 1989, 47 states had enacted laws “mandating some data collection
on the equity of their pay structures for state employees, 21 had done a formal pay equity
study, and 20 had made some pay equity adjustments.™* National legislation requiring
comparable worth has never been enacted in the United States, largely due to resistance
from the Reagan/Bush republican administrations, the religious right, ‘and neoclassical
economists (such as Mark Killingsworth) who see it as a violation of the free market."*
However, certain public employees are covered by individual states’ comparable worth
policies or legislation. A leading example is the state of Minmnesota, where job
evaluations revealed numerous situations in which female jobs were paid less than male
jobs although the jobs received equivalent or higher points on the evaluation scale. (¥ or
example, women who cared for disabled children were being paid less than male zoo

5 Female sudents are discouraged by teachers from entering the prestigious “science stream”, which leads to better
opportunities to attend wniversity and obtain 2 high paying job in Hong Kong, See Choi Po King, “Women and
Education in Hong Kong”, in Veronica Pearson and Benjamin K.P. Leung, eds, Women in Hong Kong {Oxford
University Press 1995), p- 111. It has also been reported {in 1999) that nearly half of Hong Kong's co-educational
schools still bar girls from teking design and technology classes. While the Education Department has promised to
ask schools to change this practice, it is clear that the attitudes of the teachers who established the rule will not change
immediately. In the meantime, those attitudes will discourage girls from studying in related fields. See Sowh China
Morning Post, 18 November 1999, p. 5.

“ Paula England, note 7 above, section 3.

* Thid.



keepers.)"” The legislature enacted the State Employees Pay Equity Act and significant
adjustments were made. While some researchers have criticized various elements of the
Minnesota programme, others argue that it has been a success overal! and has made a
significant contribution to gender equality.”” It should also be noted that many American -
employees who are not covered by comparable worth legislation have, nonetheless, used
non-legislative mechanisms (such as collective bargaining and union activity) to persuade
employers to make pay adjustments to female dominated jobs that were paid less than
comparable male-dominated positions.' As one review concluded, “pay equity [in the
United States] has done extraordinarily well as a reform policy, despite its very limited
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coverage”,

Many other jurisdictions (including the United Kingdom, Canada, and Australia)
have expressly included the principle of comparable worth in legislation and have actively
tmplemented it through a variety of mechanisms. . There is a wide variety of opinions on
the impact of these polic;ies. Certain economists focus on the pegative aspects — for
example, they argue that raising wages in traditional female jobs may cause more women
to seek such jobs (perpetuating the segregation of the market) while causing employers to
hire fewer of them (creating unemployment)® However other economists argue that
these pegative elements are’ less significant than previously believed. For exampie,‘
Perlman and Pike maintain that comparable worth legislation can have “indirect or
long-run effects that are likely to mitigate any negative employment effects.” They also
note that the knowledge that the employer is implementing a fairer wage structure will
likely have a positive impact on morale of female workers and increase their productivity
(thus offsetting any incentives for the employer to reduce female employment levels).®
Comparable worth also may actually help to solve the wnderlying problem of
sex-segregation of jobs as it gives employers an incentive to integrate positions that have
traditionally been segregated (because they are far less likely to be -held liable for

¥ Sec,c.g.,Sa:aMEvansmdBarba:aJ.Nelson,”TmnslaﬁngWageGahs into Social Change: International Lessons
from Implementing Pay Equity in Minnesotz", in Judy Fudge and Patricia McDermott, eds, Jiust Wages: A Feminist
A&semnemofPayE;mgz(Ummny of'I‘omnmPr&ssl%l),pw

" Thid, pp 227-246. SccalsoElamcSomen,CompwubleWarﬁLbI:aH’a-t}yPa&cy’(PmcctonUmvcrsnyPr:ss
1904),
* See e.g. the case studies published in Peggy Kahn and Elizabeth Mechan, eds, Fqual Value/Comparable Worth in
the UK and the USA (Macmillan Press Ltd. 1992),
¥ Evans and Nelsen, note 16 above, p. 243,
* For examples of the arguments of two of the leading critics of compalzblc worth, see Steven E. Rhoads,
Incomparable Worth: Pay Equity Meets the Market (Carabridge University Press 1953); and Mark R. Killingsworth, .
“The Economics of Comparable Worth: Analytical, Empirical and Policy Questions™, in Comparable Worth: New
Directions for Reserrch, note 11 above.
* Periman and Pike, note 10 above, p. 79.
 Ibid, p. 81.



comparable worth discrimination if their workforce is not segregated into “female” and

“male” positions).”

I have briefly reviewed these arguments primarily to demonstrzte that there are
different views among economists and other experts in the labour -field regarding the
potential impact of comparable worth legislation. The Hong Kong community should
carefully examine studies of experts on borh sides of the debate. In this light, I question
the objectivity of the Feasibility Study on Equal Pay for Work of Equal Value. 1t is my
understanding that the Equal Opportunities Commission appointed the authors (Sung
Yun-wing, Zhang Junsen, Ng Sek-hong, and Paul Hempel) to conduct this study.
However, the cover of the report also lists Mark Killingsworth as the “External Expert”.
In their final report, the authors thanked Professor Killingsworth for his advice and
guidance, noting that the report drew heavily on papers wiitten by him and that he had
visited Hong Kong to offer suggestions on the study and the report.  As I have noted
earlier in my paper (see note 20 above), Mark Killingsworth is well known in the United
States as a staunch opponent of comparable worth legislation. Therefore, when the
authors of this Feasibility Study retained him as their guide and external expert, they
essentially pre-ordained the result of the study, which was to oppose comparable worth
policies. Of course, Professor Killingsworth and the four authors are entitied to their
opinion. But the Equal Opportunities Commission cannot now rely on this study as an
objective appraisal of the feasibility of implementing comparable worth in Hong Kong.
Rather, it should treat this study for what it is — a strong statement of the arguments against
comparable worth — and seek experts on the other side of this important policy debate for
the alternative perspective. This is the only way that the Equal Opportunities
Commission can achieve a balanced perspective on whether it should actively pursue equal
pay for equal value as a policy gozl in Hong Kong.

It should also be noted that some of the critique of comparable worth legislation
does not argue for its abandonment but rather for refining and strengthening the
mechanisms through which it is enforced. Hong Kong is in a position to benefit from
these suggestions. For example, substantial research has now been done on how to design
gender neutral job evaluations (to ensure that the evaluation does not simply perpetuate the
same prejudices that originally caused fernale jobs to be underpaid).?’  Similarly, in 1997
Aileen McColgan published a comprehensive review of UK, European Community,

3 England, note 7 above, section: 5.4.

* See Sung Yun-Wing, Zhang Junsen, Ng Sek-Hong, and Paul Hempel (with Mark Killingsworth as External Expert),
Feasibility Study on Equal Pay for Work of Equal Value: Final Report (16 Aptil 1998), at “Acknowledgements” page.
B See, eg. Leslie Zebrowitz McArthur, “Social Judgrent Biases in Comparable Worth Analysis”, in Comparable
Worth: New Directions for Research, note 11 above.



Canadian, and Australian approaches to pay equity. She concluded that one of the current
problems with the UK legislation is the fact that its enforcement depends almost entirely
upon individual complaints, which are difficult to maintain and do pot have any direct
effect on other workers. She recommended a much more collective approach to the issué,
one in which the enforcement body would be proactive and address the systemic
devaluation of female-dominated positions.”® This suggests that the Hong Kong Equal
Opportunities Commission could play an important role - designing gender neutral job
evaluation criteria, studying the pay scales of employers (particularly large institutional
employers at the outset), and advising employers and employees. The point is that there
is 2 wealth of literature out there that does not reject pay equity but rather offers
constructive criticism of the various mechanisms for implementing it. If we study it
carefully and objectively, we can develop mechamisms for implementing comparative
worth that will be more advanced and more effective than those developed previously in

other jurisdictions.

We must also be careful not to reject the concept of comparable worth simply
because it represents interference in the market (the primary objection of those economists
who oppose it). This same objection could also be made of many worker safety laws,
laws against child labour, and laws that prohibit firing a female worker because she is
pregnant. Indeed, the entire cdncept of sex discrimination legislation was long opposed 1n
Hong Kong by those who argued that it would be too interventionist. DBut the community,
the legislature, and ultimately the government rejected this position — as demonstrated by
the results of the Green Paper consultation exercise and the adoption of an enforceable Sex
Discrimination Ordinance?’ The question therefore is not whether comparable worth
constitutes intervention in the market, but rather whether it is justified and worthwhile.

The next two sections analyze the provisions of the Sex Discrimination Ordinance
relating to pay; discrimination. 1 argue that the Ordinance does already prohibit
comparative worth discrimination in certain circumstances. However, in the present

- situation (without any active implementation of the concept), the Ordinance will probably
not have any significant impact on the tendency to devalue traditionally female positions.

* Aileen McColgan, note 5 above, p. 412. ,

7 At the conclusion of the Green Paper consultation exercise the government was compelled to admit that the
majority of responses supported the enactment of sex discrimination kegislarion and the extension of CEDAW to Hong
Kong. See S.Y. Yue, “UN Convention to Be Adopted”, South China Morning Post, 31 December 1993, p. 2
{quoting Secretary for Home Affairs Michael Suen).



III. Comparative Worth Discrimination: the Legal Position in Hong
Kong

In 1995 Hong Kong enacted its first anti-discrimination law, the Sex
Discrimination Ordinance.?  As ocriginally drafted by the govemment, the Sex
Discrimination Bill prohibited discrimination in the terms of employment offered to
applicants for jobs. However it did not contain a provision prohibiting discrimination in
the terms of employment for existing employees.® This omission in the bill probably
resulted from the fact that the government had essentially copied the UK Sex
Discrimination Act 1975 (which does not apply to pay discrimination in employment
contracts as this is addressed in separate legislation, the Equal Pay Act 1970).

The omission was pointed out to the government during the examination of the Bill
by the Bills Comnmittee. At first the government suggested that the issue of equal pay
should be left entirely to the Sex Discrimination Ordinance Code of Practice on
Employment.® Indeed, it appears that the govex"nment expected the Code of Practice to
borrow heavily from the UK Equal Pay Act, as the government added a provision to the
Sex Discrimination Bill stating that a code of practice relating to discrimination in the
terms of employment may make reference to and incorporate provisions from an enactment
of a jurisdiction outside of Hong Kong. However legislators also pressed the
government to add a provision relating to equal pay to the Ordinance itself. The
government thus agreed to amend “the Bill so that it would expressly prohibit
discrimination in the terms of employment for existing (as well as prospective)

employees.”?

Discrimination in the “terms of employment” is a broad concept and in my view
can be interpreted as requiring both equal pay for equal work and also equal pay for work
of equal or comparable value. Indesd, it is my understanding that the government has
often taken this position. For example, when legislator Christine Loh was drafting her
bill to amend the Sex Discrimination Ordinance (which was enacted in June 1997°%), she

# Cap 430, Laws of Hong Kong.

® Compare Clause HXI} with Clause 10(2) of the Sex Discrimination Bill, Hong Kong Government Gazette, 14
Octaber 1994, Legal Supp No. 3.

¥ See Adam Mayes, “Missing Pieces of the Jig-saw Puzzie: The Right to Equal Pay Under the SDC”, paper presented
at the conference Equal Opportunities Law in International and Comparative Perspective, Hong Kong (10 November
1997). :

* This provision now appears as section 69(13) of the Sex Discrimination Ordinance.

 This provision now appears as section 11(2)(t) of the Sex Discrimination Ordinance.

¥ See Sex and Disability Discrimination (Miscellzneous Provisions) Ordinance 1997, Hong Kong Government
Gazette, Legal Supp. no. 1,27 June 1997,



wrote a letter to the government seeking clarification on the issue. She noted that if the
Ordinance were interpreted by the courts as providing less protection in respect of equal
pay than is available in the UK, this result would be “contrary to the general understanding
given the Bills Committee that studied the Sex Discrimination Bill”.* The government

replied as follows:

Although the Ordinance makes no reference to the notion of equal pay for work of

equal value, in determining whether, say, a woman was discriminated against in

terms of pay, the court would need to consider whether she was doing work of

. equal or comparable value to that of the man with whom she wished to be

. compared. Whether the principles adopted under the UK Equal Pay Act would be
followed in this respect would be 2 matter for the court to decide.’

Thus the government’s expressed view was that the Ordinance would allow a
woman to sue for unlawful discrimination if she could prove that a male colleague -
performing “work of equal or comparable value™ was being paid more than her without
any non-discriminatory justification. This is a perfectly sensible interpretation of the
Ordinance: if a female employee is in comparable circumstances to a male employee (e.g.
she has comparable qualifications, skills, and seniority, and is doing work of comparable
value in comparable working conditions), but she is nonetheless paid less than that male
employee then she can made 2 prima facie case of direct discrimination.® She would
argue that the unequal pay scales constituted unfavourable treatment on the ground of sex —
that her job has been devalued by the employer because it is a female job. Note that that
the statute does not require the plaintiff to show that the employer infended to discriminate
against women in order to prove direct discrimination.” Moreover, Section 4 of the-
Ordinance expressly states that if an act is done for two or more reasons and one of the
reasons is the sex of the plaintiff, then the act will be taken as having been done for that

* Letter of Adam C. Mayes {for Legislative Councilor Christine Loh Kung-wai) to Home Affairs Branch, 5 March
1996 (reprinted as Document No. 278, p. 1737, in Vol. 4 of Hong Kong Equal Opportunity Law — Legislative History
Archive 1993-1997 (Centre for Comparative and Public Law, University of Hong Kong 1999)).

. ¥ Letter of Ms. Chang King-yiu (for Secretary for Home Affairs) to Mr. Adam C. Mayes, Legislative Assistant to Ms.
Christine Loh, 18 April 1996 (emphasis added) (reprinted 2s Document Nb, 298, p. 1874, in Vol. 4 of Hong Kong
Equal Opportunity Law— Legislative History Archive 1993-1997 (Centre for Comparative and Public Law 1959)).

% See Enderby v. Frerchay Health Authority [1994] 1 All ER 495 (Cowrt of Justice of the European Communities), at
p. 514 (noting that where the female plaintiff can prove the objective elements of discriminatory pay (‘ower pay fora
worman when compared with 2 man doing comparable wark for the same employer), then a “reputable presumption”
of direct sex discrimination arises. It is then for the employer 1o furnish counter-evidence, by adducing objective
grounds for the unequal pay, which are nct based on the sex of the recipient.

 1n 1995 Anne Cheung expressed concern that the definition of direct discrimination would not include comparable
worth discrimipation as it did not involve an “expressed intention™. See Anne Chueng, “Pay Equity for Hong Kong”,
(1995) Hong Kong Law Jownal 383, at p. 393. However, there is acimlly no need for the plamtiff to show an
expressed intention to discriminate.
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reason even if the sex of the plaintiff was not the dominant reason. This provision (which
is not in the UK. Sex Discrimination Act) should make it easier for plaintiffs to prove direct
discrimination. However, if the employer can demonstraie that the differential pay was
not based upon sex (but rather on 2 non-discriminatory factor), then the different treatment

may not constitute direct discrimination.

Alternatively, a case of indirect discrimination could be made where the female
plaintiff alleges that a requirement or condition which appears to be gender neutral actually
has a disproporticnate detrimental impact on female employees (e.g. because 1t is applied
to jobs that are all or mostly female). For example, if an employer requires all employees
in female-dominated positions to serve longer or have higher educational quéliﬁcations in
order to receive a certain pay rate, while allowing employees in male-dominated positions
to move up to that pay rate with lesser requirements, then the requirements applied to the
female jobs could constitute a prima facie case of indirect discrimination. A requirement
that employees must work full-time in order to receive a raise or a performance bonus
(which would have a disproportionate impact on women>®) could also constitute indirect

discrimination.

My interpretation of the Ordinance is consistent with Hong Kong’s obligations
under the United Nations Convention on the Elimination of All Forms of Discrimination
(CEDAW). CEDAW explicitly requires the right to equal pay, including the right to equal
pay for work of equal value. Article 11 states that State Parties shzll take all appropriate
measures to eliminate discrimination against women in the field of employment and in

particular:

(d) The right to equal remuneration, including benefits, and to equal treatment in
respect of work of equal value, as well as equality of treatment in the evaluation of
the quality of work. -

The United Nations Committee on the Elimination of Discrimination Against
Women (which considers the reports of State Parties to CEDAW) has also issued a General
Recommendation urging State Parties to ratify ILO Convention No. 100 and to take action
to ensure that the principle of equal pay for work of equal value is not only enshrined in

legislation but also implemented in practice.”

® See Enderby v. Frenchay, note 36 above, p. 515.
® General Recommendation No. 13, Committee on the Elimination of Discrimination Against Women.
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The Sex Discrimination Ordinance does not contain a provision expressly stating
that CEDAW must be interpreted so as to comply with CEDAW (and indeed the
government successfully opposed amendments proposing such language). However, it is
still a general rule of statutory construction that the legislature is presumed to intend to
conform to public international law.* Where the terms of legislation are reasonably
capable of more than one meaning, the terms of the relevant treaty become particularly
relevant. Thus, if “one of the meanings which can be ascribed to the legislation is
consonant with the treaty obligation and another or others are not, the meaning which is
consonant is to be preferred™ When the Hong Kong government announced that it
would propose a Sex Discrimination Bill it expressly informed the legislature that it was
doing so in order to comply with CEDAW (which the government had by that time
conceded would soon be extended to Hong Kong).”? Moreover, the government has
frequently cited the Sex Discrimination Ordinance as its principle means of implementing
CEDAW in Hong Kong.® It should also be noted that although the government enteted
reservations to certain requirements of Article 11 (e.g. relating to pension schemes), it did
not express any reservation to equal pay for work of equal value (which is also contained in
Article 11).*  Thus, the courts should interpret the broad language in Section 11(2)(b) of
the Sex Discrimination Ordinance as complying with Article 11 of CEDAW and therefore

prohibiting comparable worth discrimination.

We should also consider Hong Kong’s obligations under the International Covenant
on Economic, Social and Cultural Rights, which is now enshrined in Article 39 of the
Basic Law. This Covenant also recognises, in Article 7(a)(@), the right to just conditions
of work, including “equal remuneration for work of equal value”. In 1976, when the
United Kingdom extended this Covenant to Hong Kong, it entered a reservation stating
that it reserved the right to “postpone the application” of Article 7(2)(i) “in so far as it
concerns the provision of equal pay to men and women for equal work in- the private

% See Francis A. R. Bennion, Statutory Interpretation: A Code (Butterwarths, 3% ed 1997), Section 270, pp 630-35.
" Salomon v. Commissioners of Customs and Excise [1967] 2 QB 116, per Diplock, LY, at 143. :
2 In 1994 the government informed the Legislative Council that “we will need to introduce some form of legisiation
prohibiting discrimination, which would include equal pay legislation, before CEDAW is formally extended to Hong
Kong”. See Home Affairs Branch, Legislative Council Brief: Equal Opportunities for Women and Men, June 1994,
par. 10 (reprinted as Document Na. 27, p. 336, in Vol 1 of Hong Xong Equal Oppornunity Law — Legislative History
Archive 1993-1997) (Centre for Comparative and Public Law, University of Hong Kong 1999)). Similarly, &
govemnment press release of 3 June 1994 stated that the “Instintion of sex discrimination legislation is 2 means to
implement the provisions of CEDAW”.  Ibid, Documment No. 26, pp 333-35.

® See, for example, the Jnitial Report on the Hong Kong Special Administrative Region urder Article 18 of the
Comvention on the Eliminotion of Al Forms of Discrimination Against Women (Hong Kong Government Printing
Department 1998) (hereinafter referred to as the Jnitial CEDAW Report).

“ Ibid, paras 78-80.
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sector” in Hong Kong.** Of course, in 1976 this reservation was necessary, as Hong Kong
hed no sex discrimination legislation. However, in 2000 {more than 20 years later) there
is no longer any need to “postpone” the application of Article 7. Moreover, the Hong
Kong government has not taken the position that it wishes to postpone it. Rather, in 1999,
the government indicated to the United Nations Committee on Economic, Social and
Cultural Rights that the Sex Discrimination Ordinance does prohibit comparable worth
discrimination. In Janguage quite similar to that used in its letter to legislator Christine
Loh, the government informed the Committee that:

The Sex Discrimination Ordinance outlaws sex discrimination in all areas of
employment, including terms and conditions of work, recruitment, promotion, staff
transfers, or training. It is left to the Courts to determine whether, in 2 particular
instance, the work taken by a female plaintiff is equal —or of comparable value 10 —
that of 2 male colleague with whom she wishes to be compared.*

Note that the government did not raise any doubt about whether the Sex
Discrimination Ordinance requires equal pay for work of comparable value. Rather it
assumed that it does and stated that the court would simply need to determine the factual
question of whether the work done by the female plaintiff is, indeed, of comparable value
to the male colleague with whom she wishes to be compared.

Given the broad language of Section 11 of the Sex Discrimination Ordinance and
Hong Kong’s international obligations, a court may well interpret Section 11 so as to
incorporate the concept of equal pay for work of equal value. Of course, this is
problemaﬁc in that the Code of Practice (which I discuss in the next section) introduces

some confusion on this point.

IV. The Sex Discrimination Code of Practice on Employment

As we all know, the government was in ne particular hurry to bring the Sex
Discrimination Ordinance and the Disability Discrimination Ordinances into force. It
declined to bring the employment provisions into force until the Equal Opportunities
Commission had promulgated a code of practice on employment for each ordinance. The
government then took its time in establishing the Commission. It did not even advertise

Y See excerpts from “Reservations Made by the United Kingdom Upon Signature and Ratification of the Covenant”,
republished in Andrew Bymes and Johannes Chan, eds, Public Law and Human Rights: A Hong Kong Sourcebock
{Butterworths 1993), p. 283.

“ Report of the Hong Kong Special Administrative Region of the People s Republic of China in the light of the
International Covenant on Economic, Social and Cultural Rights (Hlong Kong Goverment Printing Department

1999), para. 81.
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the position of Chairperson until March 1996 (seven months after the legislation was
enacted). As a result, the first Chairperson, Dr. Fanny Cheung, was not appointed until
May 1996 and the Commission was not staffed and operational until September 1996. By
this time more than a year had elapsed since the enactment of the two discrimination
ordinances, and many people feared that the onerous job of drafting the codes of practice
would require another year or more. However, the Commission worked very quickly.
The two codes were drafted and put through two rounds of consultation and amendments in
Jess than six months. The Legislative Council endorsed both codes and the employment
provisions of the Sex Discrimination Ordinance and the Disability Discrimination

Ordinance came into force in December 1996.

As expected, the Sex Discrimination Code of Practice on Employment does borrow
legal concepts from the UK Equal Pay Act. After noting {in paragraph 12.1) that the
Ordinance prohibits discrimination in the listed aspects of employment, the Code discusses
employment terms and conditions in more detail under the headings “equal pay for equal
work” (paragraphs 12.2-12.4) and “equal pay for work of equal value” (paragraphs
12.5-12.8). The discussion of equal pay for equal work states that a female employee is
entitled to equal pay when she is doing the same or like work as that of a male employee.
“[ ike work” is defined as “work which is of a broadly similar nature and where the
differences between the tasks performed by either of them are not of practical importance
to the terms and conditions of employment.” This definition is borrowed from the UK
Equal Pay Act.

Paragraphs 12.5-12.8 then address the concept of equal pay for work of equal value.
Paragraphs 12.6 and 12.7 state (my emphasis added) that:

A related principle to equal pay for equal work is that of equal pay for work of
equal value. Where women undertake work as demanding as that of their male
colleagues, even though the work is different, women should receive the same pay
and benefits, That is, jobs of equal value warrant equal pay.

... . Employers can set individual pay rates based on market forces and individual
performance but should not pay a class of workers less for doing work of equal

value on the basis of sex.

These paragraphs are consistent with the interpretation of Section 11 that the
government suggested to legislators and to the Committee on Economic, Social and
Cultural Rights. That is, Section 11 of the Sex Discrimination Ordinance (which broadly
prohibits discrimination in the “terms™ of employment) permits a female plaintiff to sue for
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unfawful discrimination if she can demonstrate that she is paid less than 2 man doing work
of equal value for the same employer without some nondiscriminatory justification.

However, a later paragraph introduces confusion as to when employers need to
comply with this duty not to pay female workers less for work of equal value. Paragraph
12.8 states that:

[E}mployers should maintain the principle of equal work and are encouraged to
progressively implement equal pay for equal value. This will require objective
and professional evaluation of different jobs within the same establishment, or
alternative methods of approaching the issue of equal pay which can be
demonstrated to be non-disériminatory. Large organizations in both the public
and private sectors with a structured human resources department could take a Jead
in this.

This paragraph can be interpreted as indicating that while employers are required to
implement equal pay for equal work, they are only encouraged to progressively implement
equal pay for work of equal value. In my opinion, this is potentially dangerous advice,
because:

1.  the Ordinance itself does not distinguish between the two types of pay
discrimination, but rather broadly prohibits sex discrimination in the terms of
employment;

2.  international treaties binding upon Hong Kong require “equal pay for work of
equal value” and the courts should interpret the broad prohibition on
discrimination in the terms of employment as complying with those treaty
obligations; and ' :

3.  the govemnment has made statements to legislators and international treaty
bodies indicating that the Ordinance does allow a woman to sue for
discrimination if she can prove that a male colleague performing comparable
work is being paid more than her without some nondiscriminatory

justification.

Of course, in practice, it may be difficult for a female employee in Hong Kong to
bring such an action at this time (because she would probably need a professional job
evaluation of her position and that of the male colleague to whom she wished to be
compared). However, women working in female-dominated positions for large
institutional employers may be able to obtain the necessary information. For example,
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women in fernale-dominated positicns in the government hospitals {e.g. nurses) may wish
to investigate whether there are any male-dominated positions in the hospitals that receive
higher salaries, despite the fact that the male positions are not particularly difficult to fill .
and do not require greater education, impose greater duties, or entail harsher working

conditions.

If such a complaint were filed, the employer might argue that the courts should
(despite the three points I have noted above) adopt a narrow interpretation of Section 11 of
the Sex Discrimination Ordinance, so as to require only “equal pay for equal work”™
(although the statute does not use that phrase)." However, if the defendant employer
were the government or a public body, then I do not see how it could possibly argue in
couft for a parrower interpretation of the Ordinance than the government put forth to.
Jegislators and the United Nations Committee on Economic, Social and Cultural Rights.
Such a posiﬁoﬁ would be extremely disingenuous and would leaw}e the government open to
enormous criticism before international treaty bodies.

¥t should also be noted that aithough the Code of Practice can be taken into account
by the court if it is relevant to a question, it is not law and cannot have the effect of
amending the Ordinance or delaying the obligations imposed there.*®  For example, if the
Code of Practice advised employers to “progressively” eliminate sex-specific job
advertisements, that advice could not over-ride the fact that such advertisements are
already prohibited under Section 43 of the Ordinance. If there is an inconsistency between
the Code and the Ordinance, then the Ordinance raust prevail.

The ambiguity created by the Code has not been lost on the United Nations bodies
that review Hong Kong’s compliance with the international treaties that apply to Hong
' Kong. For example, the Committee on Economic, Social, and Cultural Rights expressed
concern on this issue and it was in response to that concern that the Hong Kong
government made the comment that I quoted above indicating that a woman can Sue under

“ Suppmtt‘orﬂ:isa:gmnuumaybefo\mdinﬁ:efactmlegislanu'Cdidnolremavepamg:aphlzswhmﬂ)e{:odcof
Practice was Taid before it, aithough it did amend it somewhat. As initially drafted by the Commission, paragraph
[2.8 stated that employers should simply “consider” progressive adoption of equal pay for equal vake. This
gcneratedmbsmnﬁaldiscussionmﬂmtbgislamre andinﬁ:cmdﬁzeword“considcr"wasmovedeutiretysoﬂ:a:ﬂ:c
paragaphnowmmat“ployus_arcmcomagedmprogrwsivcly implemem...“SeeI.,egCOPaperNo.CB(Z)
881/96-97, Ref: CB2/SS/2/96, Minutes of the Meeting of 12 December 1996, Subcommmittes or the Rujes and Codes
of Practice on Employment under the SexDisc:iminaﬁonOrdﬁmmmﬂdl:DisabﬂityDisaﬁnmaﬁMOrdiuance
(reprinted as Document No. 377, pp 2426-28, i Vol 5 of Hong Kong Equal Opparmgwl.aw-legﬁ!atr’ve Histery
Archive 1993-1997) (Cmu'eforCompamtivemdPublic Law, University of Hong Kong 1999)). _

" Secﬁm69ofmeSacDisairnhaﬁou0rdﬁmcemﬂ1at“...inanypmcwdingsundermiSOrdhmnocbcfmeany
court any code of practice issued under this section shall be admissible in evidence, and if any provision of such a code
appears to the court to be relevant to any quwﬁouarisinghmeproc&dingsitshaﬂbetakenmtoaccmmtin
determining that question.” _ '
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the Ordinance if a court determines that she is being paid less than a man who is doing
work of “comparable value”. However, the advice given in the current Code of Practice
gives employers and employees the impression that equal pay for work of equal value is
not required (thus discouraging emgployers from implementing it and discouraging
employees from making complaints). Clearly this situation cannot continue: it is not
appropriate for the government to indicate to treaty bodies that Hong Kong law does
require equal pay for work of equal value while the Code of Practice implies that
employers can take some unspecified amount of time to comply with that law.

Y. Conclusions

I believe that paragraph 12.8 of the Code of Practice should be amended and that
the FEqual Opportunities Commission should develop mechanisms to assist employers to
avoid unlawful devaluation of female dominated positions. It should start by studying the
pay scales of the Hong Kong government and public autherities (which I assume would be
happy to cooperate with any effort to ensure that the Hong Kong government is complying
with its own treaty obligations). The Commission should also publish recommendations
to all employers on how to remove gender discrimination in pay scales. Large employers
should be urged to do their own studies, to compare pay scales of female-dominated and

male-dominated positions, and to eliminate discrimination.

Finaily, [ would argue that a pro-active approach to the gender pay gap is even
more important in Hong Kong than in many other jurisdictions. I say this because of the
absence of strong unions and collective bargaining. In many countries, unions (assuming
that they are supportive of women’s right to equality) can compel employers to adjust pay
scales that clearly devalue female-dominated positions. But in Hong Kong the unions
have far less power. . The right to collective bargaining was briefly expanded by the
elected legislature (before the handover). But this legislation was almost immediately
frozen (and later repealed) by the Provisional Legislative Council. It is highly unlikely
that a right to collective bargaining will be established under our current constitutional
order.’ Thus we cannot rely an union activity to address the gender pay gap in salaries in
Hong Kong. In my view, this makes a particularly compelling case for the Equal
Opportunities Commission to start developing mechanisms to implement equal pay for
work of equal value.

* For a general discussion of these developments see Wilson W.S. Chow and Anne Carver, “Employment and Trade
Union Law: Ideology and the Politics’of Hong Kong Labour Law”, in Raymond Wacks, ed, The New Legal Order in
Hong Kong (Hong Kong University Press 1999).
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HA's Comments on the EPEV Report

The Hospital Authority (HA) has concern over the way the data were
interpreted and the conclusions were drawn. There are some flaws in the study and these
are elaborated below.

2. From a statistical point of view, the final interpretation of the data is not
convincing as reflected by the following limitations:

@ The HA jobs chosen for the study have no sex restriction in recruitment.
Using these jobs as representative data and fitting them into regression lines
(male salary line and female salary line) are not appropriate.

(b) As most of the jobs were chosen from AHNH, the study was not based on a
random sample.

(© Some jobs belong to the same job family, e.g. Enrolled Nurse, Registered
Nurse, Nursing Officer and Ward Manager. As the starting salary and
maximum salary of these four jobs are inter-dependent, treating them as 4
individual data points and fitting them into one regression line are not
appropriate.

(d) The report has not stated the goodness of fit of the model and model
assumption checking. When comparing individual jobs against the salary
line the report has also not indicated the confidence level of the findings and
advised whether they are statistically significant.

(e) As reflected from the findings, it is reasonable to deduce that higher job
evaluation score generally commands higher salary. However, the
relationship is not necessarily linear. The study has not addressed this point.

3. As the report contains some very technical and controversial information, we
should ensure that the right message is delivered to the lay readers to avoid misinterpretation.
However, the report has not brought out explicitly the salient points inherent in a study
involving job evaluation. These include the following:

@ The job factors adopted for this study represent a different value system.
Whether this value system is a better system or is more suitable for Hong
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Kong is yet to be proved. As a matter of fact the HA has adopted a set of
factors in evaluating new jobs it creates from time to time. These include
contribution to patient care, qualification, practical skills, effort, job
environment, problem solving and decision making. None of these carries
any gender consideration.

(b) The job evaluation results only show the relativity among jobs and for this
reason we should exercise care in drawing a conclusion as to whether a job is
underpaid or overpaid. There is a possibility that the pay anomalies
identified in the study are caused by some of the male jobs being overpaid
rather than the female jobs being underpaid. The pay for a job does not
necessarily equate to the job evaluation scores since other factors are included
in the pay determination process of an organization. Hence we would need
to satisfy ourselves that the pay anomalies identified in the study cannot be
explained by any reasons other than gender bias before we draw the
conclusion.  This would entail a comparison between the two pay systems to
reconcile the difference before translating the job evaluation results into
conclusions. The study has, however, not gone through this process.

4. The data presented in the report do not show a discernible trend that there is a
gender bias. Since the male and female lines intersect at about 500 evaluation points in all
the three scenarios i.e. starting salary, mid-point salary and maximum salary, there is no
strong basis to suggest that there is a gender bias. However the reasoning put forward in the
report seems to be biased towards drawing such conclusion. The report has concluded that
the pay of nursing staff is clearly lower than equal value male jobs and that the whole
question of nurses' pay should be re-examined. We need to point out that this is a premature
conclusion, in particular when the mid-point salary chart (Appendix 11) also shows a number
of male jobs which are below equal value nursing jobs. In determining the pay scales of
ranks in the nursing grade, consideration had been given to the onerous nature of their duties
and the need to work frequent overnight shifts and on Sundays and public holidays. As a
matter of fact the minimum and maximum pay of the Registered Nurse and Nursing Officer
ranks had been increased by one pay point in the last salary structure review conducted in
1989. For this reason these two ranks generally command a higher pay than other ranks
requiring the same entry qualification. As mentioned above, the observed pay anomaly may
be due to the fact that some of the male jobs are overvalued, rather than the nursing jobs are
being underpaid. The study needs to disprove the former situation before drawing such a
conclusion, otherwise one can easily discredit it.
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5.

We have the following comments on the findings and recommendations drawn

in Section Three of the Report:

(a)

(b)

(©)

(d)

cw04-102 (041104)

Paragraph 41 says that “To be promoted to Registered Nurse, the Enrolled
Nurse must take a conversion course and receive a degree”. This statement is
not entirely correct. A more appropriate statement should be “To be
promoted to Registered Nurse, the Enrolled Nurse must take a conversion
course that would qualify one for registration with the Nursing Council of
Hong Kong”.

Paragraph 44 says that “Hospital staff are subject to very onerous rostering
and shift regimes with no compensation for unsocial shifts or the extremely
frequent change from early to late shifts”. This statement is again incorrect.
In setting the present pay scales in the nursing grade, the Hong Kong Standing
Commission on Civil Service Salaries and Conditions of Service had taken
into consideration frequent overnight shifts as well as work on Sundays and
public holidays. This is stated in its Second Report on 1989 Salary Structure
Review.

Paragraph 55 says that “As in the case of CS, pay ranges vary significantly
between jobs of similar value thereby producing unfairness and anomalies in
pay”. This statement is not entirely correct and may mislead readers.
Difference in the length of pay ranges among jobs does not necessarily
produce unfairness. There may be genuine reasons to maintain different pay
ranges for different jobs. For example a longer pay range for a job versus
other jobs may reflect the longer period of seasoning required in that particular
job. Hence we need to be very careful when we draw a conclusion like this.

Paragraph 56 recommends that “recruitment practices be reviewed to ensure
that there is no bias in favouring males or females when recruiting staff for
jobs that traditionally are dominated by one sex”. This statement seems to
suggest that there is an issue in the HA's recruitment policies and practices but
has not given any evidence to substantiate it. As stated in our Human
Resources Policies Manual, it is the objective of the HA to maintain the
principle of equity and fairness in its recruitment and appointment processes.
Equal opportunity of employment will be provided irrespective of sex, age,
marital status, race, religion, disability and employment status. There are
administrative guidelines to ensure that hospitals adhere to these principles in



(€)

(f)

6.

their recruitment practices. Take nursing profession as an example, we
actually have a higher percentage of male nurses in comparison with other
countries. We consider it not appropriate to include this paragraph in the
report since it is not in line with the context of the study.

Paragraph 58 says that “the whole question of Nurses’ pay should be
re-examined in light of these job evaluation results and steps should be put in
place to gradually reduce the imbalance”. As elaborated in paragraph 4, this
is a subjective conclusion not supported by any evidence.

Paragraph 59 recommends that the shift rostering system in the nursing
profession be re-examined but it has not given any reasoning to support this
recommendation. By nature of the profession, nurses are required to work
shift duty in hospitals. The shift pattern may vary from department to
department and from hospital to hospital. There is no fixed shift pattern in HA
hospitals. The roster usually consists of five day-shifts (either early morning
shifts or afternoon shifts), one night shift and one day-off within a week.
These guiding principles are being adopted in rostering to meet service needs,
to provide continuity of care and to comply with labour legislations. The
staff’s special request will also be taken into consideration. Mechanism is in
place in all hospitals for continuously monitoring and evaluating the shift
rostering system to safeguard the health and welfare of our staff. We are also
aware of the general practices in other countries, which are similar to HA’s.
As a matter of fact the shift duty of nurses is not in line with the context of this
study.

In summary, we have reservation on endorsing the report as the study has not

been able to produce convincing conclusions. We strongly urge that a more thorough
research be conducted to ascertain the real causes of the pay anomalies identified in the study
before conclusions are drawn. Our view is that to ascertain whether an organization's pay is
gender biased, the pay determination system of the organization should also be reviewed.
Job evaluation is only one of the factors included in the pay determination system and hence
the job evaluation scores above do not necessarily conclude that the pay system is biased.
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