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Sick leave is a statutory entitlement.
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Background

Hong Kong's four anti-discrimination ordinances, namely
the Sex Discrimination Ordinance (SDO), the Disability
Discrimination Ordinance (DDO), the Family Status
Discrimination Ordinance (FSDO) and the Race Discrimination
Ordinance (RDO), prohibit unlawful behaviours such as
discrimination on the grounds of sex, pregnancy, and
marital status; sexual harassment; disability discrimination,
harassment and vilification; family status discrimination; and
racial discrimination, harassment and vilification.

The employment-related provisions of the ordinances provide
protection not only to employees, but also to job applicants
and contract workers. They also cover activities relating
to employment agencies and admission to partnerships,
professional bodies and trade unions. The non-employment-
related provisions cover areas such as education, the provision
of goods or services, participation in clubs and sporting
activities, the management of premises, and government
activities.

Complaint Handling Procedure

Those who feel that they have been discriminated against
on protected grounds can lodge a complaint in writing,
either personally or through a representative, with the
EOC. When investigating the complaint, information
relevant to the case will be examined and parties will be
given adequate opportunities to respond and rebut. When
it is considered appropriate, we endeavour to resolve the
matter through conciliation, helping the parties involved
to reach a settlement. If a settlement cannot be reached,
the complainant may apply to the EOC for other forms
of assistance. We look at each application individually,
considering issues of principle, as well as the ability of the
applicant to deal with the case unaided. Assistance granted
can include advice, legal assistance, or any other forms of
assistance deemed appropriate.
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Taking a Complaint to the EOC
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16,808 Enquiries Handled

Our enquiry service is an important aspect of our work.
In 2011/12, we handled 16,808 enquiries: 8,076 general
enquiries and 8,732 on specific situations. The largest
proportion of enquiries is made through our telephone
hotline, followed by writing and face-to-face interviews
respectively.

General enquiries relate to questions on our activities and
the provisions of the anti-discrimination laws, while specific
enquiries cover gquestions on scenarios or incidents that may
become complaints. Of the 8,732 specific enquiries received,
2,114 were related to the DDO, 955 to the SDO, 386 to the
RDO and 209 to the FSDO, while the remaining 5,068 were
about other issues (Figure 1).

Figure 1: 8,732 Specific Enquiries Handled
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HIEIE1,042 R KRR 1,042 Complaints Handled

RNEE e LU E751 7 B @R R
AREE RIBEIT AR (R2) * &
EFEHBSRIAD T10% © XZHF
HOERIBAR GO AR (4265R) - X
ACHERIEARAZHI Y (247R) ~ (FERIEAR
il (547R ) AR BE I ALIAR 1651 ) (24

=) e

During the year, the EOC received 751 new complaints of
allegedly unlawful acts lodged by individual complainants
(Figure 2), a 10% decrease from the previous year’s figure of
835. The largest proportion was complaints under the DDO
(426), followed by the SDO (247), RDO (54) and FSDO (24).
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Figure 2: 751 New Discrimination Complaints Received
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HREAFARATHNMESR - FHEEHEE  Together with cases carried over from the previous year,

T10RREF(R3) REFERS  the EOC handled a total of 1,042 complaints (Figure 3),

7% ° Lo - FHRSTEHHFET117"  a 7% decrease from the previous year. In addition, the

BERARB S - EOC handled 117 investigations into incidents of potential
discrimination.

NEERNFABRER6A% - EFEER  The successful conciliation rate was 64% during the year,
68% ° compared to 68% in the previous year.

&3 SEREM1,042RIRF
Figure 3: 1,042 Complaints Handled
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B B R 5 1R 1R ) Complaints related to the Disability
OB Discrimination Ordinance (DDO)

2011/12F EAE 7583 R - Hf A total of 583 complaints were investigated in 2011/12, of
4037R(69%)EE(FElE + M180="(31%)  which 403 (69%) were employment-related and 180 (31%)
BIFERESHRE - GHEERSBHERE  were non-employment related cases. For employment-related
BREZR - RZHEFBMIEARR - £ disability discrimination cases, the majority were in relation
EFRENBITIIERAEZREEN - to sick leave and work injuries. The disputes were mainly
ATEEMEBHATEBENEE - = over the ability to perform the inherent requirement of a
RTBEREENMEZE  E2WNIEHE  job, accommodation given to an employee, or unjustifiable
Son - RiESR - SiERFTRERE - hardship. For those cases not related to employment, the
majority involved the provision of goods, facilities or services
or access to premises.
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Case 1 - Restroom Facilities for People
with Disability
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What happened?

Paul is a motorised wheelchair user. He claimed that he had difficulty using a toilet for people
with disability at a public building because the door was not wide enough to accommodate
his wheelchair. That meant that if he entered the toilet, he could not close the door. Paul
lodged a complaint with the EOC regarding the issue.

An early conciliation meeting, which bypassed a detailed investigation, was arranged after
numerous phone conversations with the concerned parties.

Outcome

The concerned organisation decided that modifying the door of the disabled toilet would be
the most practicable way to resolve the issue. They proposed changing the swing door of the
disabled toilet to a sliding door so as to increase the space in the toilet. Paul accepted the
settlement terms. The conciliation was successful.

Points to note

Under the Disability Discrimination Ordinance, it is unlawful to discriminate against a person
with disability in the usage terms or conditions of the services and facilities.

In this case, even though a toilet for people with disability had been provided, it was not
conducive for use by a motorized wheelchair user. Simply having special facilities is not
enough. Care must be taken to understand the real needs of people with disability and to
ensure that the facilities can be practically used by them.
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What happened?

Alex had been in a subsidised school since he was four years old. When he was ten and
studying in Primary Five, the school requested that Alex be assessed for Attention Deficit and
Hyperactivity Disorder (ADHD) as he was having behavioural issues at school. A psychologist
diagnosed him with mild ADHD, which could be treated simply with behavioural therapy

\. .
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without the need for medication. The psychologist requested that the school allow her to
observe Alex’s in-school behavior in order to suggest appropriate therapy, but the school
refused. His mother, Mary, claimed that the school’s treatment of Alex changed with the
diagnosis. The school notified Mary that Alex would only be allowed to attend a half-day of
school in order not to disturb the other students. When Mary rejected this arrangement, the
school requested Mary to pay for a teaching assistant to sit with Alex for half the school day;
or Alex to leave the school.

Mary eventually complied with the school’s demand and paid to hire a teaching assistant, so
that Alex could complete Primary 6 in the same school.

Towards the end of the school term, Alex was not issued the enrolment notice to continue in
the secondary section of the same school as other Primary 6 students in his class.

Mary alleged that the school had treated Alex less favourably on the ground of his disability
in the following ways: 1) unreasonably requesting him to see a psychologist; 2) requesting
Mary to hire a one-on-one teaching assistant for him; 3) not issuing him the secondary school
enrolment notice.

Outcome

After investigating into the complaint, early conciliation was recommended by the EOC. The
matter was settled with the school agreeing to pay the amount incurred by Mary for the
consultation with a psychologist as well as the hiring of the teaching assistant.

Points to note

It is unlawful for an education establishment to treat a student less favourably on the ground
of his/her disability. Reasonable accommodation should be provided unless its provision would
impose unjustifiable hardship on the institution. It is advisable to discuss arrangements with
the parents openly in order to work out the most feasible solution for the student. Schools
have a responsibility to ensure that people with disabilities have equal access to quality
education, and provide all students, including students with disabilities, a safe and orderly
learning environment.
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Complaints related to the Sex
Discrimination Ordinance (SDO)

Pregnancy discrimination and sexual harassment continue to
occupy the top two ranks of cases lodged under the SDO.
Common acts of sexual harassment include unwelcome
physical contact of a sexual nature, verbal sexual comments,
and suggestions and jokes which the complainants found
offensive.

In the reporting period, the EOC investigated a total of 355
SDO cases, of which 329 concerned employment-related
allegations. 54% of them (177 cases) involved pregnancy
discrimination, while 29% involved sexual harassment
(94 cases). Investigations were also made into 26 non-
employment related allegations, 50% (13 cases) of which
were related to sex discrimination, and 46% (12 cases) were
related to sexual harassment.

Case 3 - Pregnancy Leads to Dismissal
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What happened?

Julie had just joined an international trading company as an Administration Manager. She
had been with the company for just a week when her pregnancy was confirmed, and
she accordingly informed her supervisor. Six days later, Julie’s supervisor told her that her
employment contract would be terminated with immediate effect as her physical condition
was not suitable for the present job. He cited that the job required frequent travel overseas
for almost a quarter of her working days. Julie, however, recalled her supervisor saying that
she would have to travel only once every four or five months. She believed the reason given
by her supervisor for her dismissal was just an excuse. Upon investigation, the EOC found that
there was a possibility that Julie was treated unfairly due to her pregnancy. The information
provided by the company was also insufficient for the purpose of justifying that Julie’s
termination was completely unrelated to her pregnancy. Thus, conciliation was recommended
for the case.

Outcome

After a conciliation meeting and numerous phone conversations, a settlement was reached.
The company agreed to give Julie a monetary compensation.

Points to note

It is unlawful for an employer to discriminate on the ground of an employee’s pregnancy by
dismissing her. Most of the pregnancy discrimination complaint cases brought to the EOC are
in the employment field. They often take one of the following forms: verbal criticism during
the pregnancy, applying pressure to resign, less favourable treatment in bonus calculations
or salary adjustments, dismissal upon return from maternity leave or posts being taken over
permanently by the relief staff. Each complaint needs to be considered on a case-by-case
basis. A decision to treat an employee less favourably may be the result of many factors.
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However, under the Sex Discrimination Ordinance, even if only one of these factors is related
to the employee’s pregnancy, the decision would be deemed to be unlawful as it was made
on the ground of the employee’s pregnancy. Investigation probes into details such as inherent
requirements of the job, performance issues, the business environment, and organisational
changes to see whether there are genuine reasons for the employer’s action. Good human
resource practices can certainly help to minimise these types of disputes.

\_ J
B B ERR B AR R B Complaints related to the Race
R ER Discrimination Ordinance (RDO)

FieRFEEAE T7R7BIE(ERE  During the year, we investigated a total of 67 RDO cases,
RIEFIIR BEIEEF - EH15R022%)5 15 (22%) of which were employment-related and 52 (78%)
BIBELRE - 52R(78%)BIFEFEHE - non-employment related. 77% of non-employment related
77%FEEHENRF S RERER cases were in the provision of goods, facilities and services.
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Case 4 — Refusal to Issue Credit Card

to an Ethnic Minority Person
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What happened?

Dave, a Ugandan who has been living in Hong Kong for several years, opened a savings
account with a bank and subsequently applied for a credit card with the same bank.

He was shocked to receive a letter declining his application for a credit card. He suspected the
bank declined his application because of his race. He lodged a complaint with the EOC.

Upon investigation by the EOC, the bank explained that there was a miscommunication. The
credit card application was rejected not on the ground of Dave’s race or his credit report, but
because of insufficient documents. They would call Dave to explain the matter and continue
with the approval process.

Outcome

The case was settled by early conciliation. The bank contacted Dave, obtained the required
documents, and subsequently approved his credit card application. Dave was satisfied with
the outcome.

Points to note

It is unlawful under the Race Discrimination Ordinance to discriminate against a person on
the ground of race in providing goods, facilities and services. In Dave’s case, it might have
amounted to race discrimination if the bank had rejected his application because of his
race. The manner and quality in which the service is provided is also taken into account in
determining race discrimination.
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Complaints related to the Family
Status Discrimination Ordinance
(FSDO)

During the year, a total of 37 FSDO allegations were
investigated, 34 (92%) of which were employment-related
and 3 (8%) non-employment related. The majority (68%)
of the allegations in the employment field were related to
dismissal on the ground of family status.

EOC-initiated Investigations

The EOC also initiates investigations into incidents involving
unlawful acts that we notice, or which are brought to our
attention by third parties or aggrieved individuals who do
not wish to be involved in the investigation or conciliation
process. Under these circumstances, the EOC approaches
the concerned parties to inquire into the matter, explain the
relevant provision, and advise them to rectify the situation.
During the year under review, we handled 117 such cases,
with the majority falling in the DDO category (mainly on
accessibility and service provision), followed by the SDO
(mainly on recruitment and service provision).

S—— L
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Conciliation

Of the 1,042 cases under investigation in 2011/12, we
concluded 822 cases. DDO cases made up 55% (448) of
concluded cases, followed by SDO cases at 34% (283), RDO
cases at 7% (58), and FSDO cases at 4% (33).

Figure 4: Concluded Cases — Breakdown by Ordinances
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Of the 822 cases concluded, 245 proceeded to conciliation,
with 158 being successfully conciliated. The successful
conciliation rate was 64% during the year. 27 cases were
resolved early between the parties before the investigation
was completed. A total of 132 cases were withdrawn due to
complainants having no desire to pursue the case further or
understanding the situation better after receiving an initial
response from the respondents. 418 cases were discontinued
due to various reasons, including lacking in substance, no
unlawful act found, and complaints lodged beyond the
12-month time bar. (Figure 5)
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Figure 5: Concluded Cases — Breakdown by Action Taken
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Legal Assistance

When a complaint has been lodged, but not settled, the
EOC has the authority to grant assistance to applicants who
wish to take legal action with regard to the complaint. Upon
receiving legal advice from our lawyers, the EOC’s Legal and
Complaints Committee decides whether or not to grant
assistance in a case. The Legal and Complaints Committee
consists of a diverse combination of members, including
academics, employers, lawyers, legislators, NGOs, and trade
union representatives, in order to present a balanced view of
the various stakeholders in society.

The assistance granted by the EOC may include legal advice
to the applicant by EOC lawyers, legal services relating to the
gathering and assessment of further information or evidence,
representation in legal proceedings by EOC lawyers or by
lawyers in private practice engaged by the EOC.

During the year, we handled 69 applications for assistance.
Of these, 24 were granted legal assistance, 43 were not
granted, 1 was withdrawn by the applicant, and 1 was still
being considered at the end of the period. (See Figure 6 for
the breakdown of applications by ordinance.)
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Figure 6: Breakdown of Applications for Legal Assistance (by Ordinance)
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There was no RDO case application for legal assistance in 2011/12.

BFRAFEEGEINEREE Reasons for Granting or Declining Legal Assistance

ERTERHL T 2B HE  LikaeE In deciding whether or not to grant legal assistance, the EOC
BZATERZE  BFEEAZESFREE]  considers a wide range of factors, such as whether a question
M EARNEHERE 5 HEM%E  of principle is involved, the complexity of the case, the
REERR @« THeem(ERIa 8B E availability of other sources of assistance, and the strength of
EZE - RLBEZSTIRMEEHIE  evidence. The applicability of these factors can vary from case

SLIEEEL o to case, and often a combination of reasons is involved in
reaching a decision.

IUTRETEEZHNETERA : The main reasons for granting legal assistance may include
the following:
o [AZRFEMFLE B/ AEMERET 5O
o TS|IMETREUE ST RILIFRIZEME o Establishing a precedent on important legal issues
0 IERIEAR KB B R e E R Raising public awareness in areas of discrimination which
o TIHEENHIE E - JHRRIAR are still prevalent in Hong Kong, such as pregnancy
discrimination and accessibility to premises
e Encouraging institutional changes to eliminate
discrimination
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The main reasons for declining legal assistance may include
the following:

e The evidence is insufficient to support a good prospect for
success in court.

e The case does not involve an important question of
principle.

e No meaningful result can be achieved by way of legal
proceedings.

Legally Assisted Cases

For cases in which legal assistance is granted, parties can
often successfully reach a settlement through negotiations
with assistance from our lawyers.

In 2011/12, 14 cases in which legal assistance was granted
before and during the year were resolved without the
need to commence legal proceedings. Of these, eight were
employment-related SDO cases; four were employment-
related DDO cases; and two were RDO cases in education
and employment respectively. In eight of these 14 cases, no
further action was taken after the complainant had received
legal advice or after their objective had met. The remaining
six cases were settled on confidential terms.

Twenty-two other cases where legal assistance was granted
before and during the year are still in process, with no
outcome having been reached and no court proceedings
having commenced at the end of the period under review.

Assisted cases concluded without commencing legal proceedings

CHERIBAR 5 £51) SDO: 8
IR AR 15 5]) DDO: 4
(TR AR 6{51) RDO:

14

AT REFEEBUNRFERITE
RID P S B T ER AR R — Lo 8
BEZ - A2ZE(E -

The following cases provide a useful look at some of the
typical cases granted legal assistance and settled by the EOC
before legal action commenced.
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Complaints Handling and Legal Assistance

EEEEWE  WEAMBHER
Selected Cases of Legal Assistance Concluded by Settlement

ER1: EREEAEERE

Case 1 - Sexual Harassment in Employment

AR

XZLREME o B BB - — (I FEL R EE R
BE)ETFERAMBESREN TR - BRI S8 - XZER
RELT/TREL  REKELAER REELRABELK
BB - XRLRFHERFREE MENET - HETEHESN

TRE LEARE-

FHEHTE i

FHREKBIRFERAFAE - RFBRIOEDRINNE - BER B R(CEH LR

BRBREEIN - TEEHMRTKETHOHIR - BREEEXZXTEAFRE - BAKRY - LHEAR
% FHREREHGIXXIHAERBRFAERTY - SHEMBERIEIRER - L EREEE
TTMREER - ENRRERNE - BBERBE TXXTEERELEBMRE -

Background

Ms X worked as a technician. When she was transferred to a new post, a more senior
employee (the harasser) made remarks and physical contact of a sexual nature to her in the
workplace, which Ms X found to be unwelcome, offensive and humiliating. The harasser
denied he had committed sexual harassment. Ms X lodged a complaint with the EOC against
the harasser as well as the employer for being vicariously liable for the acts of the harasser.

What the EOC did

The EOC commenced an investigation after receiving the complaint. The complaint against
the employer was settled with the employer agreeing to strengthen its policy and training
on sexual harassment as well as to re-design the female staff uniform. Conciliation between
Ms X and the harasser was attempted but was unsuccessful. After assessing the merits of the
case, the EOC decided to assist Ms X in commencing legal action for sexual harassment. Legal
advice was provided by our lawyers, who also assisted in settlement negotiations with the
harasser. The parties eventually reached a settlement and Ms X received a settlement sum and
an apology letter from the harasser as compensation.
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Case 2 - Pregnancy-related Sex
Discrimination in Employment

db =2
A==

IZXER—EXE - EANEER  ARYTERERIER -
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FHRENITE
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FRBR - HBEREIETMRER - RRETERNE  BERBHAILISERE -

Background

Ms Z was a clerk. She was pregnant during the probation period, and submitted the
pregnancy notice to the employer after her employment was confirmed. She was then
dismissed by the employer about a week after submission of the pregnancy notice. Ms Z
lodged a complaint to the EOC against the employer for pregnancy discrimination.

What the EOC did

The EOC commenced an investigation after receiving the complaint. The employer
explained that Ms Z was dismissed because of her poor performance and bad relationship
with colleagues, but did not provide sufficient information to support these allegations.
Conciliation between the parties was attempted but was unsuccessful. After assessing the
merits of the case, and having taken into consideration the fact that the allegations relating to
performance issues contradicted the confirmation of employment, the EOC decided to assist
Ms Z in commencing legal action for pregnancy discrimination. Legal advice was provided
by our lawyers, who also assisted in settlement negotiations with the employer. The parties
eventually reached a settlement and the employer agreed to pay monetary compensation to
Ms Z.
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ER3 : ERESEEAREKKRE

Case 3 - Disability Discrimination in

Employment
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Background

Mr Y was a truck driver. He suffered from work injury and other illness, and had to take
sick leave for about five months. On the first day he returned to work, he was dismissed
by his employer. Mr Y lodged a complaint with the EOC against the employer for disability
discrimination.

What the EOC did

The EOC commenced an investigation after receiving the complaint. The employer explained
that Mr Y was dismissed because of redundancy and performance issues instead of his injury
or illness, but the employer was unable to produce sufficient information to support these
claims. Conciliation between the parties was attempted but in the end was unsuccessful. After
assessing the merits of the case, the EOC decided to assist Mr Y in commencing legal action
for disability discrimination. Legal advice was provided by our lawyers, who also assisted in
settlement negotiations with the employer. The parties eventually reached a settlement, and
Mr Y received a settlement sum equivalent to about three months’ salary as compensation.

. J
SERERR A Court Cases

REZFHERIET107EAFEFF o /£ During the year, the EOC handled 10 court proceedings.
FHEEMMNHBET - BERHFE2RE  With assistance from our lawyers, two of these cases were
RRE TR - BEEITEM - successfully settled on confidential terms without proceeding
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to trial. One sexual harassment case was tried before the
court which ruled in favour of the victim who was awarded
monetary compensation and legal costs. Seven remaining
cases were still ongoing as of 31 March 2012. Of these 10
court proceedings, four fell under the SDO while six were
under the DDO.

Settlement Terms after Conciliation
and Legal Assistance

While the EOC endeavours to assist warranted cases by way
of commencing legal proceedings, we appreciate the value of
resolving disputes through settlement.

For those cases which were successfully conciliated or settled
after legal assistance, the settlement terms included:

e Changes in policies/practices; undertaking to cease
discriminatory practices; restrictions on future acts;
disciplinary action.

e The provision of benefits, including education
programmes/training; the provision of goods, services and
facilities; or improvement in facilities and accessibility.

e Reference letters; apologies; complainants accepting
respondents’ explanation.

e Monetary compensation, offers of employment,
reinstatements or donations to charity.

Under the current legislation, each party bears its own legal
costs. Therefore, legal costs incurred by the EOC in assisted
cases generally cannot be recovered from the defendants.
There is also no provision to enable the EOC to use any
compensation awarded to assisted persons towards legal
costs incurred by the Commission.

The total amount of monetary compensation in the year
under review through conciliation and legal assistance was
approximately HK$2.8 million.
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