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Complaints Handling and Legal Assistance
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Background

Hong Kong's four anti-discrimination ordinances,
namely the Sex Discrimination Ordinance (SDO), the
Disability Discrimination Ordinance (DDOQO), the Family
Status Discrimination Ordinance (FSDO) and the Race
Discrimination Ordinance (RDO), prohibit unlawful
behaviours such as discrimination on the grounds of sex,
pregnancy, and marital status; sexual harassment; disability
discrimination, harassment and vilification; family status
discrimination; and racial discrimination, harassment
and vilification.

The employment-related provisions of the ordinances
provide protection not only to employees, but also to
job applicants and contract workers. They also cover
activities relating to employment agencies and admission
to partnerships, professional bodies and trade unions. The
non-employment-related provisions cover areas such as
education, the provision of goods or services, participation
in clubs and sporting activities, the management of
premises, and government activities.

Complaint Handling Procedure

Those who feel that they have been discriminated against
on protected grounds can lodge a complaint in writing,
either personally or through a representative, with the
EOQOC. When investigating the complaint, information
relevant to the case will be examined and parties will be
given adequate opportunities to respond and rebut. \When
it is considered appropriate, we endeavour to resolve the
matter through conciliation, helping the parties involved
to reach a settlement. If a settlement cannot be reached,
the complainant may apply to the EOC for other forms of
assistance. We look at each application individually,
considering issues of principle, as well as the ability
of the applicant to deal with the case unaided.
Assistance granted can include advice, legal
assistance, or any other forms of assistance

deemed appropriate.
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Taking a Complaint to the EOC
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13,807 Enquiries Handled

Our enquiry service is an important aspect of our work.
In 2010/11, we handled 13,807 enquiries: 7,244 general
enquiries and 6,563 on specific situations. The largest
proportion of enquiries is made through our telephone
hotline, followed by writing and face-to-face interviews
respectively.

General enquiries relate to questions on our activities and
the provisions of the anti-discrimination laws, while specific
enquiries cover questions on scenarios or incidents that
may become complaints. Of the 6,563 specific enquiries
received, 1,975 were related to the DDO, 831 to the SDO,
353 to the RDO and 154 to the FSDO, while the remaining
3,250 were about other issues (Figure 1).

Figure 1: 6,563 Specific Enquiries Handled
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1,119 Complaints Handled

During the year, the EOC received 835 new complaints of
allegedly unlawful acts lodged by individual complainants
(Figure 2), a 1% rise from the previous year's figure of 826.
The largest proportion was complaints under the DDO
(461), followed by the SDO (280), RDO (54) and FSDO (40).
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*2 . HUNF 835 RITLL IR IR
Figure 2: 835 New Discrimination Complaints Received
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HEREFATKAMEE  FHEHEEFEE  Together with cases carried over from the previous year,

T1NMIREF(KR3) - REFEH N the EOC handled a total of 1,119 complaints (Figure 3),

0.4% ° b4 - FHEESTEHHFAET 112 a 0.4% increase over the previous year. In addition, the

TBEERE M - EQC initiated 112 investigations into incidents of potential
discrimination.
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62% ° The successful conciliation rate was 68% during the year,
compared to 62% in the previous year.
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Figure 3: 1,119 Complaints Handled
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B CGREREREG) Complaints related to the Disability
R Discrimination Ordinance (DDO)

2010/ FEHFAE 7T 603RKF * E A total of 603 complaints were investigated in 2010/11, of
RA46R (74% ) BIEEEE - M1575%  which 446 (74%) were employment-related and 157 (26%)
(26%) BIEEESE - EHAEESEY  were non-employment related cases. For employment-
BRBGAEZR  KZHEERMBMIEA  related disability discrimination cases, the majority were in
e FmEtEAERBITIEBEEZkA  relation to sick leave and work injuries. The disputes were
B B TEEMNBHATABEMER  mainly over the ability to perform the inherent requirement
#o 2N TERBHENEZE =%  of a job, accommodation given to an employee, or
MR E S« MR - SEFT@E  unjustifiable hardship. For those cases not related to
)] employment, the majority involved the provision of goods,
facilities or services, or access to premises.
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Case 1 — Access to banking facilities
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What happened?

Ron and five of his friends are all wheelchair users. The multi-storey commercial complex near their
homes has recently been renovated. Specifically, the banks and ATM banking facilities have been
relocated to an area where wheelchair users need to take a much longer outdoor route in order to go
to the banks. The route was without cover, and wheelchair users encountered difficulties especially
on rainy days or in harsh weather conditions. Ron and his friends all found that this relocation of
services seriously affected their daily lives and independence.

Through the coordination and representation of a non-government organisation (NGO) serving
people with disabilities, Ron and his friends filed a complaint to the EOC against the management
company for discrimination in the provision of goods, facilities, and services. They felt that they were
being discriminated.

The Outcome

After investigation into the complaint, conciliation was recommended by the EOC. The key concerns
of Ron and his friends were whether the route to the banks and banking facilities could be within
a reasonable length and whether the route could shield the users from harsh weather. With a well
coordinated effort from the NGO representing the aggrieved parties, the management company of
the commercial complex, a major transportation company, and the EOC, the parties were able to
reach a settlement. A new route has been constructed which connects different floors of the premise
to the banks. The whole process took more than two years as time was needed for the design,
approval, and construction of the new route.

Points to note

Barrier free design is central to the independence of persons with disabilities. By taking into
consideration the needs of persons with disabilities at the design stage, many of the undesirable
retrofitting works at a later stage can be avoided. In an earlier report done by the EOC, it was
revealed that compliance with the Design Manual: Barrier Free Access 2008 is still far from
satisfactory (For more details of the accessibility situation in Hong Kong, please refer to the section
on Formal Investigation on Accessibility in Publicly Accessible Premises).

This case also illustrates the significance of a concerted effort by different stakeholders in achieving
barrierfree access for all. The commercial complex involved is located in a mass transport hub with
major community facilities in the district. Improving access for the complex would also benefit many
other people in the community, such as senior citizens and people with baby strollers. With the effort
of wheelchair users, the NGO, the premise management, and a major transportation company, the
restructuring was made possible.
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Case 2 — Dismissal due to sickness
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What happened?

Many years ago, Linda was diagnosed with nasopharyngeal carcinoma. Although the cancer has
been cured, Linda is required to attend regular medical check-up to monitor her situation. When
she applied for a new job at a travel agency, she informed the employer of her medical need during
the recruitment interview. Unfortunately, the cancer reappeared recently, and she had to take a
two-month sick leave for surgery. When Linda resumed work, she was transferred to a different post.
In the next few months, she was transferred to yet another post and later made redundant. Linda felt
she was treated unfairly, given that her performance had been satisfactory throughout the years. She
believed the dismissal was due to her sickness, and decided to complain to the EOC.

Outcome

The EOC attempted to resolve this dispute through early conciliation. Linda proposed to settle with
an employment reference letter and monetary compensation. Although it denied having any intent to
discriminate, the travel agency quickly agreed to the proposed terms, and a settlement was reached.

Point to note

A significant portion of disability discrimination complaints to the EOC are related to sick leave
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and the resultant dismissal or resignation. Under the DDO, it is unlawful to treat an employee
less favourably on the ground of his/her disability or illness. Though it is legitimate for employers
to forestall sick leave abuse, establishing clear employment policies regarding sick leave is
important to avoid misunderstandings. The EOC also encourages employers to provide appropriate
accommodations to employees with special needs due to their disability or illness.
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Complaints related to the Sex
Discrimination Ordinance (SDO)

Pregnancy discrimination and sexual harassment continue
to occupy the top two ranks of cases lodged under
the SDO. Common acts of sexual harassment include
unwelcome physical contact of a sexual nature, verbal
sexual comments, and suggestions and jokes which the
complainants found offensive.

In the reporting period, the EOC investigated a total of 391
SDO cases, of which 362 concerned employment-related
allegations. 55% of them (198 cases) involved pregnancy
discrimination, while 30% involved sexual harassment
(110 cases). Investigations were also made into 29 non-
employment related allegations, 48% (14 cases) of which
were related to sex discrimination, and 38% (11 cases)
were related to sexual harassment.

Case 3 - Pregnancy leads to lower salary
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What happened?

Susan learned of her pregnancy while working as a kindergarten support teacher. After she informed
the kindergarten's principal of her pregnancy, the principal made a number of comments about her
pregnancy and, on a few occasions, casually stated that perhaps she should consider quitting her
job to take care of the pregnancy. On one occasion, the principal suggested Susan to work part time
in the coming school year because the demand for support teachers would lessen. Subsequently,
Susan agreed to the suggestion of working part time and a pro-rata cut of her salary. However, the
principal lowered her salary disproportionately to the reduced work hours. Susan could not agree
on the salary cut and alleged that the principal’s act was done on the ground of her pregnancy. The
principal disagreed with the allegation and claimed that there were other reasons, including Susan’s
performance, seniority and the kindergarten’s existing resources, which contributed to the salary
adjustment.

After investigation, the EOC found that there was a possibility of Susan being treated unfairly due to
her pregnancy. The information the principal provided was also insufficient to fully explain that Susan’s
salary adjustment was completely unrelated to her pregnancy. Thus, conciliation was recommended
for the case.

Outcome:

After numerous phone-call communications, a settlement was reached. To settle the case, the
kindergarten issued an employment confirmation letter to Susan and the principal apologized to
Susan verbally regarding the remarks that the principal has made to her about her pregnancy. Susan
was satisfied with the outcome.
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Points to note

Most of the pregnancy discrimination complaint cases to the EOC are in the employment field.
They often take one of the following forms: verbal criticism during the pregnancy period, applying
pressure to resign, less favorable treatment in bonus calculations or salary adjustments, dismissal
upon return from maternity leave, or posts being taken over permanently by leave relief staff. Each
complaint needs to be considered on a case-by-case basis. A decision to treat an employee less
favourably may be the result of many factors, but if one of these factors is related to the employee’s
pregnancy, the decision is deemed to be done on the ground of the employee’s pregnancy under
the Sex Discrimination Ordinance. Investigations probe into details such as performance issues,
the business environment, and organizational changes to see whether there are genuine reasons
for the employer's action. Good human resource practice can certainly help to minimize these types
of dispute.

B4 — HBRE
Case 4 — Sexual Harassment
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What happened?

Sally, a product designer, joined the company 6 years ago. Since last year, Sally found that her
supervisor, who was also the owner of the company, often stared at her breasts, causing Sally to feel
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uncomfortable. One day, Sally was asked to climb up to the attic to retrieve some company products.
While on the attic, she discovered that her supervisor was using a cam-recorder to video-record the
lower part of her body. She waited for a chance to go outside of the office after she climbed down
from the attic and reported the incident to the police. The supervisor was caught on the spot, and
video clips of Sally were found in the cam-recorder by the Police. The supervisor was put on a one-
year probation for the incident. Sally tendered her resignation to the company on the same day after
the incident happened. Feeling offended, Sally also lodged a complaint to the EOC.

Outcome

The parties to the complaint chose to settle the matter through early conciliation, and a settlement
was reached. Sally received monetary compensation and a reference letter from the supervisor. Sally
was satisfied with the terms of the settlement.

Points to note

Acts of sexual harassment may include unwelcome physical contact of a sexual nature, sexual
verbal comments, suggestions, and jokes which the complainants find offensive. An employer is
vicariously liable for the acts done by its employees in the course of employment, whether or not
these were done with the employer’s knowledge or approval. Thus, it is crucial for employers to have
clear company policies prohibiting any act of sexual harassment and ensure that employees have an
understanding and sensitivity about the issue.

BB (ERR B 1R 1% 51) Complaints related to the Race
R IRER Discrimination Ordinance (RDO)

THeERNFEERABT 74 7BE (E  During the year, we investigated a total of 74 RDO cases,
RERIER )Y IRE MR - Hp 245 24 (32%) of which were employment-related and 50
(32%) Hi{R{E#MEER - 50R (68% )8  (68%) non-employment related. 51% of non-employment
JFEBEES - 51 % IEEESBAIRFT  related cases were in the provision of goods, facilities, and
WRIBHESR REXRBHFEAEER  services.
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Case 5 — Does colour matter?
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What happened?

John, a Pakistani, was born and raised in Hong Kong. He understands and speaks Cantonese fluently.
Attempting to apply for a job at a security company, John enquired about the opening over the phone
and was told that by a representative of the company that it was looking for someone who can stand
for long hours. The company arranged for John to have an interview. However, when John arrived at
the office, the staff told John that they wanted a “local” John had had many experiences of being
discriminated in Hong Kong before, and this time, he decided to lodge a complaint to the EOC. John
believed the company refused to consider his job application because of his race.

Outcome

Although the company denied discrimination against John because of his race and claimed that they
had hired security guards of different racial background in the past, they agreed to settle the case
through early conciliation. A settlement agreement was quickly reached with the company making
a charity donation to a local welfare organization within one month. John was satisfied with the
outcome.

Points to note

It is good management practice to adopt consistent selection criteria in recruitment, promotion, and
other selection processes. Having a diversified human resources profile would not automatically
prove that the employer had not discriminated against any particular individual on the ground of race
in the recruitment process.

*Note: pseudonyms are used to protect confidentiality of all complaint cases in this report.
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Complaints related to the Family
Status Discrimination Ordinance
(FSDO)

During the year, a total of 51 FSDO allegations were
investigated, 37 (73%) of which were employment-related
and 14 (27%) non-employment related. The majority (73%)
of the allegations in the employment field were related to
dismissal on the ground of family status.

Formal Investigation on Accessibility
in Publicly Accessible Premises

The findings of the “Formal Investigation on Accessibility
in Publicly Accessible Premises” which examined 60
publicly accessible premises owned or managed by the
Housing Authority, Hong Kong Housing Society, The Link
Management Ltd. and various Government departments
(Target Premises) were announced in June 2010.

The Formal Investigation is a focus study which involved
collection of quantitative and qualitative data through a
combination of methods, including document review,
access audit, focus groups discussion, case study, invitation
of views and submission from stakeholders, and responses
from owners and management of the Target Premises.

In creating a barrier-free environment for people with
disabilities, the EOC is particularly concerned with three
important factors: (i) provision of accessible facilities in
compliance with the design standards; (ii) connectivity or
seamless interface with the surrounding environment ; and
(i) usability of the facilities.

The report made recommendations with respect to the
Government as well as property owners and managers.
These recommendations include both the policy and
operational aspects. As a result, the Hong Kong Government
has committed to a HK$1.3 billion retrofitting programme
to make public premises and facilities accessible, and
The Link has committed to investing HK$200 million on its
Total Improvement Plan towards the same goal in the next
five years.
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http://www.eoc.org.hk/EOC/Graphics
Folder/InforCenter/Investigation/default.
aspx.
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The full investigation report is available at the EOC website
— http://www.eoc.org.hk/EOC/GraphicsFolder/InforCenter/
Investigation/default.aspx.

EOC-initiated Investigations

The EOC also initiates investigations into incidents involving
unlawful acts that we notice, or which are brought to our
attention by third parties or aggrieved individuals who do
not wish to be involved in the investigation or conciliation
process. Under these circumstances, the EOC approaches
the concerned parties to inquire into the matter, explain the
relevant provision, and advise them to rectify the situation.
During the year under review, we handled 112 such cases,
with the majority falling in the DDO category (mainly on
accessibility and service provision), followed by the SDO
(mainly on recruitment and service provision).

Conciliation

Of the 1,119 cases under investigation in 2010/11, we
concluded 828 cases. DDO cases made up 54% (446) of
concluded cases, followed by SDO cases at 34% (283),
RDO cases at 7% (61), and FSDO cases at 5% (38).

Figure 4: Concluded Cases — Breakdown by Ordinances
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For the 828 cases concluded under Complaint
Investigations, 266 proceeded to conciliation, with 182
being successfully conciliated. The successful conciliation
rate was 68% during the year. 32 cases were resolved
early between the parties before the investigation was
completed. A total of 167 cases were withdrawn due to
complainants having no desire to pursue the case further or
understanding the situation better after receiving an initial
response from the respondents. Over 360 cases were
discontinued due to various reasons, including lacking in
substance, no unlawful act found, and complaints lodged
beyond the 12-month time bar. (Figure 5)

x5 BRAENER — IBAERIAITEI 2 8
Figure 5: Concluded Cases — Breakdown by Action Taken
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Legal Assistance

When a complaint has been lodged, but not settled, the
EOQC has the authority to grant assistance to applicants
who wish to take legal action with regard to the complaint.
Upon receiving legal advice from our lawyers, our Legal and
Complaints Committee decides whether or not to grant
assistance in a case. The Legal and Complaints Committee
consists of a diverse combination of members, including
employers, lawyers, legislators, NGOs, and trade union
representatives, in order to present a balanced view of the
various stakeholders in society.
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The assistance granted by the EOC may include legal advice
to the applicant by EOC lawyers, legal services relating
to the gathering and assessment of further information
or evidence, representation in legal proceedings by EOC
lawyers or by lawyers in private practice engaged by
the EOC.

During the year, we handled 59 applications for assistance.
Of these, 13 were granted legal assistance, 37 were not
granted, and 9 were still being considered at the end of
the period. (See Figure 6 for the breakdown of applications
by ordinance)

Figure 6: Breakdown of Applications for Legal Assistance (by Ordinance)
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There was no FSDO case application for legal assistance in 2010/11.
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Reasons for Granting or Declining Legal Assistance

In deciding whether or not to grant legal assistance, the
EOC considers a wide range of factors, such as whether
a question of principle is involved, the complexity of the
case, the availability of other sources of assistance, and the
strength of evidence. The applicability of these factors can
vary from case to case, and often a combination of reasons
is involved in reaching a decision.

The main reasons for granting legal assistance may include
the following:
e Establishing a precedent on important legal issues
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e Raising public awareness in areas of discrimination which
are still prevalent in Hong Kong, such as pregnancy
discrimination and accessibility to premises

e Encouraging institutional changes to eliminate
discrimination

The main reasons for declining legal assistance may include

the following:

e The evidence is insufficient to support a good prospect
for success in court.

e The case does not involve an important question of
principle.

e No meaningful result can be achieved by way of legal
proceedings.

Legally Assisted Cases

For cases in which legal assistance is granted, parties can
often successfully reach a settlement through negotiations
with assistance from our lawyers.

In 2010/11, 11 cases in which legal assistance was granted
before and during the year were resolved without the need
to commence legal proceedings. Of these, seven were
DDO cases, primarily employment-related, and four were
employment-related SDO cases. In five of these 11 cases,
no further action was taken after the complainants had
received legal advice or after their objective had been met.
The rest of the cases were settled on confidential terms.

Eighteen other cases where legal assistance was granted
before and during the year are still in process, with no
outcome having been reached and no court proceedings
having commenced at the end of the period under review.

DDO 7
SDO 4

1
9 employment related cases and 2 cases related to
provision of services under the DDO.

The following cases provide a useful look at some of the
typical cases granted legal assistance and settled by the

EOC before legal action commenced.
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Selected Cases of Legal Assistance Concluded by Settlement

BAR1:.EEFEERESTERBIRZNER R

Case 1: Pregnancy-related
sex discrimination in employment
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Background

Ms X had worked for a design company as an accountant. She notified the company of her
pregnancy and took maternity leave. No warning in relation to her work performance was received
during her employment with the company. Right after resumption of work from her maternity leave,
she was dismissed by the company. The company explained that Ms X was dismissed because the
company needed to downsize due to its poor financial situation.

What the EOC did

The EOC commenced an investigation after receiving the complaint. Conciliation between the
two parties was attempted but was unsuccessful. The company provided further information but it
could not show conclusively that the company was in a poor financial situation for the downsizing
exercise. After assessing the merits of the case, the EOC decided to assist Ms X in commencing
legal action for pregnancy discrimination. Legal advice was provided by our lawyers, who also
assisted in settlement negotiations with the company. The parties reached a settlement and Ms X
received a settlement sum exceeding 10 month’s salary and an apology letter from the company as
compensation.
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Case 2: Sexual harassment in employment
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Background

Ms Y was a foreign domestic helper. She was sexually harassed, including being indecently
assaulted, by her employer’s son on various occasions. Unlawful acts committed by the employer’s
son included watching pornographic movies and engaging in sexual activities with his girlfriend in the
presence of MsY, as well as touching Ms Y's breast and private parts of Ms Y's body. The employer’s
son had been convicted of indecent assault and was sentenced to 2 weeks imprisonment. MsY also
lodged a complaint to the EOC against both her employer's son and the employer.

What the EOC did

The EOC commenced an investigation after receiving the complaint. Both the son and the employer
did not respond to the MsY'’s allegations.

The EOC assessed the merits of the case and decided to assist Ms Y in legal action for the act
of sexual harassment by the employer’s son. Our lawyers also assisted in negotiations between
the parties. Eventually, the parties succeeded in reaching an agreement before legal action was
commenced. MsY received monetary compensation exceeding 15 months' salary.
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Case 3: Disability discrimination in the provision of services
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Background

Mr. Z was a wheelchair user and was not permitted by an airline company to board an aircraft. The
reason for the refusal was due to Mr. Z's disability, which inhibits his ability to walk up or down the
stairs to the aircraft and to and from his seat without assistance. This reason was given despite the fact
that Mr. Z was accompanied by his friends who were prepared to provide him with prompt assistance.

What the EOC did

The EOC conducted investigation upon receiving the complaint. The airline company explained that the
requirement for a passenger to be able to walk up or down the stairs to the aircraft and to and from his/
her seat without assistance was primarily a safety issue. The EOC tried to settle the matter through
conciliation, but was unsuccessful as both parties did not reach a consensus on the amount of monetary
compensation and the extent of the apology. Mr. Z later applied for legal assistance from the EOC. The
EOC assessed the merits of the case and took into account the fact that Mr. Z was accompanied by
four of his friends, all non-wheelchair users, who were prepared to provide him with assistance. Given
the situation, there should not have been any danger posed to the safety of Mr. Z and other passengers.
Upon receiving legal advice from the EOC, both parties succeeded in resolving the matter without
litigation. Mr. Z received monetary compensation and an apology from the airline company.

EERA Court Cases

NEEFHERIRT 14 REHRR o &£ During the year, the EOC handled 14 court proceedings.
Fie 2B T EEEFESRAE  With assistance from our lawyers, five of these cases

&R E T R Th A g - /@Eﬁ%aﬂ were successfully settled on confidential terms without
FHeEFUHMEP 2 mHEBRME—F  proceeding to trial. No further assistance was given for two

of the 14 cases in light of the winding up of the defendant’s
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company in one case, and the refusal of a reasonable
settlement offer by the plaintiff in the other. Two cases were
tried before court. In one, a case of sexual harassment, the
Court held that dismissal after sexual harassment could
be an act of sex discrimination, and awarded monetary
damages to the victim in the other tried case, although
the Court did not hold in favour of the plaintiff, it clarified
what constitutes vilification and disapproves the use of
derogatory labels and distasteful words to describe persons
with disabilities. Five remaining cases were still ongoing as
of 31 March 2011. Of these 14 legally assisted cases, half
fell under the DDO while the other half was under the SDO.

Settlement Terms after Conciliation
and Legal Assistance
While the EOC endeavours to assist merited cases by way

of commencing legal proceedings, we appreciate the value
of resolving disputes through settlement.
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For those cases which were successfully conciliated
or settled after legal assistance, the settlement terms
included:

e Changes in policies/practices; undertaking to cease
discriminatory practices; restrictions on future acts;
disciplinary action.

e The provision of benefits, including education
programmes/training; the provision of goods,
services and facilities; or improvement in facilities and
accessibility.

e Reference letters; apologies; complainants accepting
respondents’ explanation.

e Monetary compensation, offers of employment,
reinstatements or donations to charity.

Under the current legislation, each party must bear its
own legal costs. Therefore, legal costs incurred by the
EQOC in assisted cases generally cannot be recovered from
the defendants. There is also no provision to enable EOC
to use any compensation awarded to assisted persons
towards legal costs incurred by the Commission. The total
amount of monetary compensation in the year under review
through conciliation and legal assistance was approximately
HK$5.5 million.
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