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T here are at present three pieces of anti-

discrimination legislation in Hong Kong, namely,
the Sex Discrimination Ordinance (SDO}, the Disability
Discrimination Ordinance {DDO) and the Family Status
Discrimination Ordinance (FSDO). Under the anti-
discrimination ordinances, it is unlawful to discriminate
against anyone on the grounds of sex, marital status,
pregnancy, disability or family status. Behaviour such as
sexual harassment, or harassment and vilification on the
grounds of disability are unlawful under the SDO and
the DDO. It is also unlawful to publish a discriminatory
advertisement under the three ordinances.

The employment-related provisions of the ordinances
provide protection, not only fo existing employees but
also to job applicants, agents and confractors. They dlso
cover acfivities relating to vocational training, employment
agencies, partnership admissions, professional bodies
and trade unions. The non-employment related provisions
offer coverage in areas ranging from education and the
provision of goods or services fo participation in clubs
and sporting acivities, the management of premises and
government activities.

Enquiries
As the community becomes more aware of the work of

the Commission, the range and number of enquiries and
complaints we received have correspondingly increased.

During the period from 1 April 1998 to 31 March 1999
there were 5,849 general and 1,991 specific enquiries.

General enquiries included requests for informafion on
the role and functions of the Commission, activities and
events, publications, etc. As for the specific enquiries,
818 were related to the SDO, 871 were on the DDO and
144 on the FSDQ, with o further 25 on the work of the
Commission. As for the remaining 133 specific enquiries,
they covered areas falling outside our jurisdiction, such
as discriminatory behaviour relafing to age, race, sexual
orientation and religion among ofhers.

Complaints

Complaints for Invesfigation and Conciliation

Under the anfi-discrimination legislation, anyone who feels
that he or she has been subjected to a discriminatory act
that is unlowlul, can seek redress by lodging o complaint
in writing with the Commission, either personally or
through a representative.

During the investigation, the facts of each case are looked
into and both parties will be given the opportunity fo
comment and respond to the aflegations made. The
Commission will endeavour fo resolve the matter through
conciliction and help the parfies o reach a setflement. If
a setlement cannot be reached, the Commission may
consider other forms of assistance upon the application
of the complainant. We look at each application
individually, considering issues of principle as well as the
ability of the applicant to deal with the case unaided.
Assistance granted may include advice, legal assistance
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or any other assistance which is appropriate. Some typical
examples of conciliated and discontinued cases handled
during the year are included on pages 48-54 of this
report.

In cerfain situations, the Commission can decide not to
conduct or to discontinue an investigation for a number
of reasons ~ the act in question may not be unlawful, the
complainant may not want to pursue a complaint, or if
more than 12 months have passed since the act was
committed. They dalso include situations where the
complaint should not be a representative complaint or
where the Commission considers the complaint to be
frivolous, vexatious, misconceived or lacking in substance.

Between 1 April 1998 and 31 March 1999, the
Commission received a total of 408 complaints, with 127
falling under the SDO, 265 under the DDO and 16 under
the FSDO. Together with the complaints brought forward
from the previous years, we handled a total of 496
complaints during the year,

During the period, we concluded invesfigations on 318
complaints, with 163 of them proceeding to conciliation.
Out of 163 cases, 96 {59%) were conciliated and
conciliation was not successtul in 67 cases {41%).
Investigations of the remaining 155 complaints were
discontinued because the complainants in 52 cases
{33.5%} did not wish to pursue the matter for personal
reasons while in another 47 cases (30.3%), the matter

under complaint was resolved in the course of investigation -
and the complainants were satfiskied with the outcome.
37 cases {23.9%) were also found to be frivolous or
lacking in substance and the remaining 19 cases
{12.3%) involved no unlawhul acts.

Under the SDO, there were 138 employment-related
complaints, mainly in recruitment, terms and condifions
of employment, promotion and dismissal. They concerned
sexval harassment {54), sex discrimination {27],
pregnancy discrimination {40), marital status
discrimination (4) and victimization (13},

There were 21 non-employment related complaints in the
provision of goods, services or facilities which involved
sexual harassment {12), marital status discrimination (5}
and sex discrimination (4).

Of the 40 cases in pregnancy discrimination, 19 of the
complainants were asked to resign or were dismissed upon
notifying employers of their pregnancy. Twelve cases
involved employers dismissing employees shortly after they
refurned from maternity leave. This was the second largest
category of complaints under the SDO cfter sexual
harassment.

Under the DDO, there were 195 employment-related
complaints, mostly invalving dismissal. Ofthese, discbility
discrimination accounted for 166 cases {85.1%} while

29 (14.9%) concerned disability harassment.

As for the 125 non-employment related complaints, there
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were 95 cases related to discrimination in the provision
of goods, services or facilities {38, accessibility (35},
education {14], government activities {5} and management
of premises (3). Another 30 cases concered disability
harassment and vilification.

There were 17 complaints under the FSDO, all of which
were employment related involving dismissal, promotion
and transfer of post.

Complaints for Follow-up Action

The Commission also takes action on complaints about
unlawful acts brought to our attention by third parfies or
aggrieved persons who do not wish fo be involved in the
investigation or conciliation process. Under such
circumstances, we opprocsch the concerned parties to
explain the provisions of the relevant legislation fo them
and advise them fo rectify the situation. During the year,
we handled 166 such complaints, of which 106 were
under the DDO, 56 under the SDO and four under the
FSDO. In addition, we deal with discriminatory
aclverfisements identified through our monitoring system.
There were 14 such cases during the year.

Access to Premises

Discrimination in access to premises was a major source
of complaint under the DDO. During the year, we received
77 access complaints which involved, for instance, ramps
without handrails, uneven or broken floors and pavements,
steps at entfrances to premises, blockage of passages or
altered use of disabled foilets. In investigating these
complaints, our officers conduct site visits, take
photographs and measurements, collect relevant
information and ascerfain if an allenative access exists.
In some access complaint cases, expert architectural
advice was sought on the construction of ramps and
removal of barriers. About two-thirds of the cases were
resolved to the safisfaction of the complainants.

legal Assistance

Where conciliation has not been successful, the
Commission has powers under section 85 of the SDO,
section 81 of the DDO, and section 63 of the FSDO to
grant various forms of assistance to applicants whe have
lodged complaints in wrifing with the Commission for the
purpose of investigation and conciliation. During the year,

the Commission received 21 applications for assistance
and granted assistance in 10 of them. The assistance
varied from the giving of legal advice by the Commission’s
lawyers to legal representation in legal proceedings by
the Commission’s lawyers and/or barristers. The stafisfics
on assistance sought and granted are listed on page 88.

Court Cases

In January 1998, there were two cases heard in the District
Court in which the Commission had provided assistance
under the SDO and the DDO respectively to the
complainants in taking out legal proceedings. The judge
ruled in favour of the plaintiffs in both cases.

In the first case on sexual harassment, the defendant was
ordered fo pay $80,000 in damages, write an apology
and pay for the legal fees for sexually harassing the
plaintiff. The plaintiff, a former female university student,
was filmed by a video camera secretly installed in her
dormitory room by the defendant for over five months.
She was offended and distressed by such ocis of sexual
harassment.

Undler the Sex Discrimination Ordinance [SDO), engaging
in unwelcome conduct of a sexual nature is regarded as
sexval harassment and it is unfawful for a student of an
educational establishment fo sexually harass another
student,

In the second case, the District Court found the defendant,
o taxi driver, liable for discriminafing against the plaintiff
and harassing her on the ground of her disability. The
taxi driver left the plaintiff, a wheelchair user, humiliated
and frustrated when he refused o help her info his vehicle
and said hurtful things fo her inside the faxi. The plointiff
was awarded the tofal sum of $20,000 for damages and
the defendant was similarly ordered to apologize.

Under the Disability Discrimination Ordinance {DDO), it
is unfawful o discriminate aginst another person on the
ground of disability in the provision of goods, services or
facilities. It is also unlawful for a service provider fo harass
another person with a disability who wants fo acquire
the services.
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Legal Action Commenced by the EOC

Pursuant to sections 43 of the SDO and the DDO, and
section 31 of the FSDO, it is unlawhul to publish
discriminatory adverfisements. Publishers of such
advertisements and persons who cause them to be
published may be equally liable. The Commission has
powers under each of the ordinances to bring legal
proceedings against publishers and advertisers. In one
case in 1998, the court found o particular adverfisement
advertising positions for several pretty female reporters
fo report on social functions not discriminatory because it
was capable of an alfernative meaning in Chinese.

This decision was appealed by the Commission and on
27 November 1998 the Court of Appeal held in favour
of the Commission and found that the publisher had, in
fact, published @ discriminatory adverfisement.

Formal Investigation info the Secondary School
Places Allocation System

The Secondary School Allocation System (SSPA) is used
by the Education Department to alfocate places for Primary
Six pupils into Secondary Schools. The system has been
in operation since 1978 with no major changes.

In July 1998, the Education Department made public for
the first fime the banding of individual pupils. Comparison
of the banding led to public concems about the System
with respect fo the issue of sex discrimination.

The Commission launched o Formal Investigation under
the SDQ info the SSPA System on 21 Sepfember 1998,
The Legal and Complaints Committee of the EOC was
delegated the responsibility for the monitoring of the
investigation; an Investigation Team was formed and an
Expert Panel was appointed.

The terms of reference of the Formal Investigation were
set out in the Notice published in the Govemment Gazette
on 18 Sepiember 1998. The Investigation enquires:

“into the Secondary School Places Allocation System, the
manner in which primary six pupils are assessed and
placed into secondary schools, and the rationale for such
a system, including:

{a} how the internal assessment system in schools was
developed and how it operates in practice;

(b} how the external academic aptitude test [AAT) was
developed and how it operates in practice;

(c) the practice of banding pupils; and

(d) how places are allocated under the Secondary
School Places Allocation System as « result of the
assessment and banding,

with specific reference fo the law and practice of equal
opporfunity fo ensure the maximum educational benefit
for boy and girl pupils, and with a view fo making
appropriate recommendations for the promotion of
equality of opportunity between boys and girls generally
in relation fo such assessment and placement methods.”

The Investigation Team went to three sources for
information. For better understanding of the system, the
Education Department was approached for documents
and answers to specific questions. Focus groups were
convened of teachers and principals to seek the opinions
of educators in the field. A survey of parents was
conducted to learn of the parents’ understanding of the
system.

Alfter andlyzing the information collected, the Invesfigation
Team presented its initial findings to the Commission in
March 1999. A full report on the Formal Investigation
will be released in the summer of 1999.




