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Another year, another chapter — already, 2015 is
shaping up to be another productive and busy one for
us. In the pages ahead, you will find more details about
the EOC's accomplishments over the last six months of
2014. | am delighted to report here on the progress of
some of our key initiatives in the coming months.

We are making good progress in the next stage of the
Discrimination Law Review, for which we concluded
the public consultation at the end of October 2014.
Over 122,000 submissions from both individuals and
organisations were received in total, and the EOC
is grateful for the lively public interest in this very
important exercise. After collating the data, we aim to
publish a report, including quantitative and qualitative
analyses, of the submissions by mid-2015. We will then
make our recommendations to the Government in the
second half of the year. Recognising that there is a
variety of viewpoints, we believe that the Review will
ultimately help to strengthen everyone’s protection from
discrimination and injustice in the coming years.

Additionally, we plan to release the results of “The
Feasibility Study on Legislating against Discrimination
on the Grounds of Sexual Orientation, Gender Identity
and Intersex Status,” which we have commissioned to

the Gender Research Centre of the Hong Kong Institute
of Asia Pacific Studies at The Chinese University of Hong
Kong, before the latter half of this year. By systematically
collecting data on discrimination encountered by sexual
minorities in a variety of field, as well as seeking public
views on how such discrimination may be redressed, we
strongly believe that this independent study will provide a
much-needed and informed foundation for our society to
move forward on this issue.

For the third year running, we will hold a major
public event in celebration of the International Day
on the Elimination of Racial Discrimination, this time
in partnership with RTHK and Caritas Youth and
Community Service. Scheduled for 14 March 2015 at
Plaza Hollywood, this initiative is aimed at fostering racial
integration in our diverse city. | do hope you will be able
to join us at the event.

Thinking about the months ahead, we look forward
to working ever closer with you towards the goal of
equality for all. May | take this opportunity to wish you a
wonderful 2015 full of joy and good cheer, as well as a
healthy and prosperous Year of the Goat.

York Y. N. CHOW
Chairperson
Equal Opportunities Commission
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EOC Forum 2014

On 13 November 2014, the EOC held a public forum
to bring together stakeholders to participate in
discussions on important equal opportunity issues. For the
third year running, the EOC Forum has been a valuable
platform for the Commission to engage the public
and hear the concerns of the community. Almost 400
representatives from non-governmental organisations,
concern groups, Government departments, labour unions,
and other related organisations, as well as from the
education sector, attended the event.

The forum kicked off with a presentation from Dr. York
CHOW, the EOC Chairperson, to highlight the EOC's
performance and key achievements for the year 2013/14,
including in the areas of complaint-handling, providing
legal assistance to discrimination cases, research and
advocacy, as well as public education and training. Dr.
Chow also noted the major work projects undertaken
in 2013/14, including the Anti-Sexual Harassment
Campaign, the promotion of equal opportunities in local
tertiary institutions, and the effort to advance accessibility
in design and information via the Web Accessibility
Recognition Scheme.

The focus of this year’s forum was on two of the
Commission’s major strategic work priorities in 2014/15:
(i) appealing for measures to enhance learning Chinese as
a second language by the ethnic minority (EM) students,
and (ii) advocating for the effective implementation
of Integrated Education for students with special
educational needs (SEN).

To increase stakeholders’ understanding, as well as
to facilitate the flow of useful information on the
Government's existing services and upcoming plans, the
EOC invited Dr. Catherine KK CHAN, Deputy Secretary for
Education (Curriculum & Quality Assurance Branch), and
Miss Hera CHUM, Principal Assistant Secretary (Special
Education & Kindergarten Education), to the forum to
give presentations on the respective areas.

Support for Ethnic Minority Students

Dr. Chan began her
remarks by giving
an overview of the
situation for non-
Chinese speaking
(NCS) students
in Hong Kong's
educational system.
Noting that there are currently 320 primary schools and
267 secondary schools serving 8,290 primary and 7,576
secondary students respectively, Dr. Chan outlined the
support currently available to NCS students, particularly
in second-language learning. She reiterated the new
initiatives introduced for the school year 2014/15,
including the Chinese Language Curriculum Second
Language Learning Framework. The new Learning
Framework aims to provide a systematic set of objectives
that describes the learning progress of NCS students at
different learning stages. Teachers may set progressive
learning targets using a small-step learning approach to
enhance the learning effectiveness of NCS students.

Aside from school-based programmes, including in
curriculum development and promoting early integration
for ethnic minority children at the pre-primary level, Dr.
Chan underscored a number of professional development
initiatives to equip teachers before the implementation
of the new programmes. These include the Professional
Enhancement Grant Scheme and related seminars.
Between July to August 2014, 698 teachers from 173
schools had taken part in the programmes, with more
planned for the 2014/15 school year. Dr. Chan also



pointed out anticipated challenges as teachers still need
to familiarise themselves with the new framework in
order to implement it effectively. In three to five years,
she expects an overall improvement in the performance
of NCS students at each key stage of both primary and
secondary education, as well as a higher number of NCS
students in local kindergartens.

Support for Students with Special
Educational Needs

Miss Chum gave a
detailed presentation
of the Government's
various activities to
support students
with SEN. Through
the dual-track mode,
students with more
severe or multiple disabilities can receive appropriate
education in special/aided schools, while other students
with SEN can attend regular schools with support for
integrated education. She elaborated on the five basic
principles behind the Government's policy, namely early
identification, early intervention, whole school approach,
home-school cooperation, and cross-sector collaboration.
In particular, Miss Chum remarked on the importance of
early identification and intervention, pointing out that the
number of students with SEN who have been diagnosed
through early identification has been steadily increasing
from 21,720 in 2009/10 to 33,830 in 2013/14.

\L;‘i HEPMFEEHNERE Gveusan equal education opportunity.
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The Government also offers other measures to facilitate
students with SEN to succeed in the education system,
including the provision of additional resources,
professional support and training for teachers. Miss
Chum gave examples of initiatives to engage parents
and promote home-school cooperation, as well as
collaboration across different sectors, including NGOs
and other service providers, such as the “Home-school
Cooperation in Building an Inclusive School Culture”
Award Scheme.

In addition, the forum also featured sharing on the
issue of age discrimination, which has been of particular
community interest. Professor Randy CHIU, Director of the
Centre for Human Resources Strategy and Development
of Hong Kong Baptist University and a former EOC
Member, provided an insightful presentation on his
research on ‘Managing Age Smart Employees’ at the
forum.

The forum saw a
lively exchange
of views, with
discussion sessions
moderated by Dr.
John TSE, Convenor
of the EOC's Policy
and Research
Committee, and Ms Susanna CHIU, Convenor of the
Administration and Finance Committee. The insights
shared are helpful for the Commission as we consider
how to continuously enhance our performance and
accountability to the public, and further our work to
promote equal opportunities for all. Meanwhile, the
EOC will continue to closely monitor the measures by
the Government, including those in the Policy Address,
to ensure equal educational opportunities for both NCS
students and those with SEN.
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Saying “No” to

Sexual Harassment by Customers

The adage that "The customer is
always right" does not extend to
sexual harassment

here is the old adage that “The customer is always
right”. But when it comes to sexual harassment, this
saying may prove wrong.

On 3 December 2014, the Legislative Council passed the
Sex Discrimination (Amendment) Bill 2014, which seeks
to extend the protection under the Sex Discrimination
Ordinance (SDO) to cover sexual harassment against service
providers by customers. The Bill was subsequently published
in the gazette on 12 December 2014, and came into effect
on the same day.
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Under the amended Ordinance, sexual harassment against
providers or prospective providers of goods, facilities or
services by customers is unlawful. The provisions also apply
to sexual harassment occurring on board Hong Kong-
registered ships or aircraft, even if the vessels are travelling
outside the SAR territory.

What the law says:
Under section 40(1A), it is unlawful for a person to sexually
harass a woman® in the course of —

(a) seeking to be provided with goods, facilities or services
by her; or
(b) being provided with goods, facilities or services by her.

Section 41(7) states that section 40(1A) applies to sexual
harassment that occurs on a ship, aircraft or dynamically
supported craft registered in Hong Kong, even if it is outside
Hong Kong.

What is sexual harassment?
According to the legal definitions under the Sex
Discrimination Ordinance, “sexual harassment” occurs when:

(1) Any person

e makes unwelcome sexual advances, or unwelcome
request for sexual favours, to another person; or

e engages in other unwelcome conduct of a sexual
nature in relation to that other person;

in circumstances in which a reasonable person, having

regard to all the circumstances, would have anticipated

that that other person would be offended, humiliated or

intimidated; or

(2) Any person, either alone or together with other persons,
engages in conduct of a sexual nature which creates a
hostile or intimidating environment for another person.

What Can You Do About Sexual Harassment?
e |odge a complaint with the EOC and seek redress
e Bring a lawsuit in the District Court

1 Under section 2(8) of the SDO, a provision with reference to
sexual harassment of women shall be treated as applying
equally to the treatment of men, meaning male employees are
also protected from sexual harassment.




The legislative amendments represent a major step forward
to combat sexual harassment, which remains prevalent in
the workplace, especially in the service industries.

In May 2014, the EOC released the findings of the
“Sexual Harassment and Discrimination in Employment —
Questionnaire Survey for Workers of Service Industries”,
which showed that almost one-fifth or 19 percent of
the responding service industry workers had allegedly
experienced sexual harassment while at work. The
percentage was even higher for workers in the industries
of community/social/personal services (25%) and caring
services (22%), with most victims being frontline workers
who have frequent contacts with customers and co-workers.

The trend for sexual harassment against service providers
was also reflected in the findings of the “Sexual Harassment
and Discrimination in Employment — Questionnaire Survey
for Flight Attendants” published by the EOC in February
2014. Among the responding flight attendants, 27 percent
had been sexually harassed while they were on duty in-
flight in the 12 months preceding the study, while about 47
percent indicated that they had either witnessed or heard
about their colleagues being sexually harassed in-flight. It
was also found that the most common harassers were the
customers (59%), followed by fellow staff (41%), such as
senior cabin crew and cockpit crew members.

Sexual harassment is indeed a serious issue in the service
industries. Not only are many in customer-facing roles at
the front-end, but there are also a large number in part-
time or temporary positions, such as waiting staff and sales
personnel. With the competitive business environment, job
insecurity and in the past, the lack of legislative provisions
on sexual harassment by customers, many workers in the
industries tend to brush off sexual harassment and accept
it as part of their job. This is especially so for salespersons,
who are expected to act in the best interests of the
customers, and cater to the latter's demands and needs.

As shown in the afore-mentioned surveys by the EOC,
the longer the employees are in the service industries, the
more they are adapted to the industries’ unique setting
and accept sexual harassment as part and parcel of their
jobs. For example, some service workers do not treat telling
unwelcome and sex jokes as sexual harassment.

EQUAL OPPORTUNITIES COMMISSION ¥&H#EZEE

In a more recent study by the Hong Kong Women Workers'
Association, which was funded by the EOC's Funding
Programme of Research Projects on Equal Opportunities,
as many as 89.4 percent of the responding supermarket
promoters alleged that they had been sexually harassed
by customers, while almost 80 percent experienced sexual
harassment by fellow staff of the supermarket stores.
Among the most common forms of sexual harassment acts
were “saying sexual jokes”, “making comments on the
appearance and figure of the promoters”, and “bumping
into the promoters on purpose”.

However, only a meagre few (less than 0.1%) followed up
with their employers, as many of them were employed on
a part-time basis by promoting companies rather than the
supermarkets, and worked in different locations or stores
from time to time.

The importance of combating sexual harassment was
reiterated by the Chairperson of the EOC, Dr. York CHOW. In
his article published in the South China Morning Post on 11
December, Dr. Chow said that everyone deserves the right
to a life free from the threat of sexual harassment. It is vital
to address the root causes of sexual harassment, which are
often related to the power differential between the sexes
and fuelled by gender stereotyping.

The new protection under the amended SDO will help foster
a safe and inclusive work environment for all, particularly
women, who make up the majority of Hong Kong's service
and sales workers, as well as complainants of sexual
harassment received by the EOC.
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Yet more work needs to be done. To stamp out sexual
harassment in the workplace, employers should put
in place policies that spell out zero tolerance of sexual
harassment. These policies should also be promulgated and
communicated to staff at all levels.

In terms of legislation, under the existing SDO, a person
is protected from sexual harassment by his/her fellow
employees, but not by workers employed by different
employers, even if they work in a common workplace. There
is also no common workplace liability on the person carrying
out the sexual harassment when there is no employment
relationship, such as between volunteers. The EOC has
put forward suggestions to address these as well as other
loopholes as part of the Discrimination Law Review. The
Commission is now collating the views and submissions
received during the public consultation period, and targets
to submit a report along with the recommendations to the
Government in the second half of 2015.

Meanwhile, it is also important to enhance the knowledge
and understanding of sexual harassment among community
members. Far too often still, people blame the victims of
sexual harassment, saying that they invite such acts because
of the way they dress or behave. More education is needed
to correct such mischaracterisations and wrongful attitudes.

The EQC offers a range of information and resources relating
to combating sexual harassment, including framework for
corporate policy on sexual harassment. The public can access
the information via the EOC website (www.eoc.org.hk) or
contact the EOC for further training for staff.

All of us — men or women, employers or employees —
have a role to play in preventing sexual harassment in the
workplace. Let's work together to ensure equal employment
opportunities, safety and dignity for everyone!

Questions & Answers
Q: The amended Ordinance only covers the sexual

harassment acts committed on the ships and
aircraft registered in Hong Kong. If an employee
who works on a ship or aircraft not registered in
Hong Kong is sexually harassed during the stay
in the Hong Kong territory, will that employee
be protected by the Ordinance? If an employee
who works on a ship or aircraft, which is neither
registered in Hong Kong nor staying in the
Hong Kong territory, is harassed, how can that
employee make his/her claim?

2 If the ship or aircraft concerned is stationed within the

territory of Hong Kong, that is, within the jurisdiction of
Hong Kong, then people working on the ship or aircraft
would still be protected from sexual harassment by the
Ordinance. However, when the ship/aircraft has left Hong
Kong, the act of harassment could only be dealt with
in accordance with the relevant laws of the jurisdiction
which the ship/aircraft is registered. The victim can
seek assistance from and make claims with the law
enforcement bodies of the relevant jurisdiction.

: Why does the Amendment Ordinance not cover

sexual harassment by customers on Hong Kong
registered land-based transportation vehicles
(e.g., train/coach) operating outside Hong Kong?

: For ships and aircraft, a victim of sexual harassment

may not be protected by any law when the ship is in the
international waters or the aircraft is in the international
airspace. Therefore, the amendment aims to offer the
victim an opportunity to lodge a complaint with the EOC
and to take legal action accordingly after returning to
Hong Kong. In respect of sexual harassment on land-
based transportation vehicles, there is no issue of
jurisdiction vacuum. If the sexual harassment acts occurs
in mainland China, the case will be dealt with under the
relevant law in China.

-_;ntl Sexual Harassmeni
Resources! &

www.eoc.ord.hk
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|n July 2014, the EOC launched a public consultation on
the review of the discrimination law. The consultation
exercise aimed to seek public views on how the four anti-
discrimination ordinances, covering sex, family status,
disability and race, should be enhanced and whether they
should be combined.

Between July and October 2014, the EOC held four public
sessions and another six sessions for different ethnic
minority communities to collect views from members of
the public. Additionally, meetings were held with over 140
stakeholder group representatives, including rehabilitation
organisations, women's groups, employees’ and employers’
groups, other concern groups and public organisations.

The public consultation exercise officially ended on 31
October 2014. Altogether the EOC received over 122,000
written submissions from individuals and organisations.
Since then, the Commission has been reviewing and
analysing the opinions carefully. The EOC is aiming to
submit a detailed report with recommendations to the
Government in the latter half of 2015.
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Discrimination in the Hong Kong

Workplace

Study by EOC shows that one in
five employees has experienced
discrimination or harassment at work

Discrimination at work is a real, and under-discussed,
issue in Hong Kong. In September 2014, the Equal
Opportunities Commission (EOC) announced the findings of
the “Study on Discrimination in the Hong Kong Workplace”,
which looked at the types and extent of workplace
discrimination both quantitatively and qualitatively, as well
as ways to redress the problems.

The study included a random sampling of 2,008
successful household interviews, 18 one-on-one in-depth
interviews with employees who had encountered various
forms of discrimination or harassment, as well as focus
group discussions with employers and human resource
practitioners from companies of various sizes.

Situation in Hong Kong

Alarmingly, the study found that discrimination in the
workplace was common: nearly one in five respondents
(18%) has experienced some form of discrimination or
harassment while seeking a job or at work, the most
common form being age discrimination (64%), followed
by gender (21%), sexual harassment (17%), family status
(14%), and pregnancy (10%).

Even more worryingly, 94 percent of the respondents who
had experienced discrimination did not take any action
after the incident. About half (51%) also did not speak to
anyone about the discrimination they faced. According to
respondents of the in-depth interviews, they did not want to
be labelled as trouble-makers.

The quiescent approach may also be due to fears of losing
their job: three-quarters of respondents said that the people
who discriminated against them were their superiors.

Discrimination was also found to be more common in small-
and medium-sized enterprises (SMEs): 40 percent of victims
reported they were engaged in SMEs at the time of the
discriminatory act.

Currently, Hong Kong has four specific ordinances to
prohibit discrimination on the grounds of sex, pregnancy,
marital status, disability, family status and race in a variety
of fields, including in employment. The laws also protect
everyone against sexual harassment, as well as harassment
due to race and disability, among other provisions. In 2014,
the EOC handled 828 complaints under the current anti-
discrimination ordinances, of which around 70 percent were
employment-related.

It is worth noting that age discrimination, which is the most
common form of workplace discrimination according to
the study, is not covered under current laws. Other gaps
remain in the existing legislation. For instance, although
there is protection against sexual harassment (unwelcome
conduct of a sexual nature), there is currently no protection
against harassment on the basis of one's sex (unwelcome
conduct because one is a woman or a man), or against
sexual harassment by worker(s) in the same workplace but
employed by different employers. The EOC has advocated
for strengthening legal protection from discrimination,
including through the Discrimination Law Review, so as to
close these gaps.

Understanding the Causes of Workplace
Discrimination

Aside from recognising the loopholes in the law which allow
discrimination to take place without possibility for redress,
affecting a sizeable proportion of the city's workforce, it is
also important to understand why discrimination occurs.



Discrimination stems from misunderstanding, prejudices
and stereotyping. Stereotyping works its way into thoughts,
upon which policies and practices are based. Such thoughts
are also internalised, which may cause people to hold
themselves back from career advancement opportunities.

For example, in a 2010 survey by the Women's Commission,
a quarter of female respondents said they do not want to
be too successful at work due to family responsibilities.
Stereotyped as the family’s caretaker, women end up
shouldering more household duties in addition to their job,
making it difficult for them to balance work and home life.

Stereotyping also negatively impacts the way workers are
perceived, and assessed, at work. For instance, women tend
to get stereotyped, once they have children, as being less
committed to their career. Indeed, pregnancy discrimination
remains one of the most common complaints received by
the EOC. Many employers and human resource practitioners
from SMEs and larger companies in the focus group and in-
depth interviews during the 2014 study also revealed that
they would not hire pregnant women, irrespective of their
qualifications and experiences.

Join the EO Club
Equip Yourself to be an EQO Officer
BEAATSESREZRE
RRRETEREEENSS
"f Eliminating Pregnancy Ao;;s;fsorﬁml
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Meanwhile, people with disability continue to frequently
face stereotypes about their capabilities. In a 2010 survey
by the EQC, over half of the respondents agreed that only
simple repetitive work was appropriate for workers with
disabilities, including people with HIV/AIDS and chronic
illness.

Lack of Policies by Employers

Another contributing factor to discrimination is the lack of
policies and actions by employers to address the situation.
Since many victims of discrimination may be hesitant to
report the incident or take action afterwards, employers may
not be sufficiently aware of the issue. Subsequently, they
may not feel that discrimination is an urgent problem.

In a 2013 survey based on 198 returned questionnaires,
the EOC found that 43 percent of respondent companies
had no anti-sexual harassment policy of any kind. Of
these, 46 percent indicated that there was no urgency to
formulate a policy statement on sexual harassment and
37 percent never thought of developing such a policy. In
the EOC’s 2014 study on discrimination in the workplace,
the focus group and in-depth interviews also revealed
that the absence of formal anti-discrimination polices
was particularly common among SMEs and even larger
companies.

Discrimination
THRRIRSR SR
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Promoting an Inclusive Workplace

Discrimination negatively impacts organisational
effectiveness, staff productivity and bottom line. The EOC
believes that it would be more desirable to proactively
adopt preventive measures rather than to redress the
wrongs afterwards. By proactively establishing policies,
while also setting up clear complaint-handling mechanisms,
employers can effectively address any arising issues as well
as foster an inclusive and productive workplace. Various
pieces of research have shown that a discrimination-free
workplace can help employees be their best selves, which
facilitate them to work at an optimal level.

It is also important to note that, under the anti-
discrimination law, employers may be liable for the
discriminatory acts of their employees, done in the course
of work, even if they do not approve or have no knowledge
of such acts, unless they can prove that they have taken
reasonably practicable steps to prevent them. So the
establishment of such policies may help companies to avoid
costly legal entanglements, not to mention lowered staff
morale.

Support for SMEs

Many SMEs may feel that tackling workplace discrimination
requires resources they do not have or adjustments they
cannot afford. But there is much that smaller companies can
do to reduce discrimination that would not require a great
deal of financial or human resources. Sometimes it could be
as small as flexible work hours to accommodate the special
needs of employees.

In addition, external resources are also available to
employers and managers to take action in their own
company.

For instance, the EOC provides a wide range of information
and training resources to assist employers in building an
equal opportunity workplace. These include employment
guidelines and codes, training and consultancy services,
as well as “The EO Club”, which provides a platform for
businesses and HR practitioners to share good management
practices and gain a deeper understanding of the anti-
discrimination ordinances. The EOC also organises seminars
and workshops reqularly, such as a sharing session on
“SMEs — An Equal Workplace for All" on 7 February 2015.
On top of introducing the anti-discrimination ordinances
and conducting case study, guest speakers were invited to
share their experiences and tips on creating an inclusive
workplace, such as the employment of people with
disabilities.

Furthermore, the EOC has produced a corporate policy
framework on sexual harassment to facilitate companies
to adopt proactive policies to deal with sexual harassment.
Other organisations, including government bureaux and
departments, also provide additional resources to facilitate
businesses to enhance inclusion in the workplace. These
include the Gender Identity and Sexual Orientation Unit
under the Constitutional and Mainland Affairs Bureau, the
Women's Commission, and the Labour Department.




=

The EOC believes that it is important that employers put in
place policies to prevent and deal with discrimination and
harassment beyond compliance with the legal minimum.
Crucially, appropriate policies will also help to set the
tone for creating an inclusive corporate culture, and
convey the management’s seriousness in dealing with
discrimination issues in the workplace. These policies should
take into consideration the different needs of individual
employees, including age, sexual orientation or gender
identity, religious beliefs, or family circumstances and
responsibilities. They should also be communicated and
promulgated to the staff reqularly, and be readily accessible
to all employees at all levels.

By proactively and pre-emptively addressing potential
discriminatory issues in the workplace, employers and
human resource practitioners can protect themselves from
legal liabilities, while also enjoy the positive business impact
of high staff morale and productivity. A small amount of
investment and flexibility can indeed pay out big rewards by
setting a company apart as an employer of choice.

o AR A LR V2511 8211 R www.eoc.org.hk
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The EOC is for the Sex Discr o] (SDO), the
Discrimination Ordinance (DDO), the Family Status Discrimination Ordinance (FSDO) and the lhcl
Discrimination Ordinance (RDO). We provide both and emp with

training on the anti-discrimination ordinances.
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The anti-discrimination policies may vary between each
company and the nature of its work. However, the
policies should include elements such as:

* The objectives of the policies;

¢ The key contact person(s) for complaints handling;

e The procedures for handling complaints, including
an assurance of confidentiality;

e The responsibilities of various parties;

e Relevant definitions; and

e Methods to communicate policies to staff and how to
keep the policies relevant.
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Advancing Equality for Hong Kong's LGBTI Community

The EOC firmly believes that no one should be discriminated due to their

sexual orientation and gender identity

nsuring equal rights for the leshian, gay, bisexual,

transgender and intersex (LGBTI) community has
continued to be a topic of lively interest and debate in our
city over the past six months. The Commission recognises
that there are diverse views among the public, and is
open to listening to different perspectives. Nevertheless,
we firmly believe that no one should be discriminated
due to their sexual orientation or gender identity. The
absence of specific anti-discrimination legislation on
these grounds continues to make sexual minorities more
vulnerable to discrimination and harassment, particularly
in areas of public life such as employment and education.
This must be addressed.

To foster rational dialogue and public understanding on
this issue, the EOC had organised a number of related
activities in the past six months. It is our hope that these
initiatives can contribute to dismantling current barriers
to equality for the LGBTI community.

On 28-29 August 2014, the first-ever “Working Together
for an Inclusive Society: LGBTI Rights in Comparative
Perspective” was held in Hong Kong. This international
symposium was a joint initiative between the EOC, the
European Union Office to Hong Kong and Macao, and
the Gender Research Centre of the Hong Kong Institute
of Asia Pacific Studies at The Chinese University of Hong
Kong. The event was supported by the British Consulate-
General Hong Kong, the British Council, and the
Netherlands Consulate General in Hong Kong SAR and
Macao SAR.

The symposium aimed to bring together local and
overseas representatives from the academia and legal
profession, legislators, government officials, LGBTI
concern groups, non-governmental organisations
and human rights experts to examine the issues and
experiences relating to equality of rights for LGBTI
persons in Hong Kong and the European Union.

“As the statutory body tasked to eliminate discrimination
in Hong Kong, the EOC is constantly looking for ways to

productively enhance public knowledge and encourage
discussions about issues affecting equal opportunities
in this city,” said Dr. York CHOW, EOC Chairperson, in
his opening remarks. “We strongly believe that it is our
responsibility to speak out for justice on behalf of those
who are vulnerable. It is also our responsibility to initiate
public discussions and advance understanding to ensure
that everyone can enjoy equal right protection irrespective
of factors such as sexual orientation or gender identity.”

Local and overseas speakers shared their insights and
expertise over two days of events. The first day featured
a high-level roundtable meeting in order to provide an
informal platform to connect local and overseas leading
authorities on this issue with key decision-makers and
stakeholders. The following day’s conference saw four
panels of experts who covered various aspects of LGBTI
rights, including why and how to legislate for LGBTI
rights; transgender people’s rights and the development
of key legislation; addressing community concerns and
social impact of LGBTI legislation; and the roles of
different stakeholders, including civil society, business,
parliamentarians and religious groups, in securing
legislation and promoting LGBTI rights.

The symposium saw very positive feedback, with 77
percent of the respondents saying they strongly agreed
or agreed that the event can help promote constructive
dialogue between different parties. Overall, 87 percent of
the respondents rated the event as excellent or good.




A few months later, the equality landscape for Hong
Kong's LGBTI community saw another positive
development when, on 22 October, after months of
public debate and advocacy from major stakeholders
including the EOC, the Marriage (Amendment) Bill 2014
was vetoed by Hong Kong's Legislative Council. The
Bill, if enacted, would require a transsexual person to
undergo full sex reassignment surgery (SRS), resulting
in sterilisation, in order to be able to marry in his or her
affirmed gender.

In response to the veto, the EOC issued a public
statement to reiterate our agreement that the Bill should
not be passed. We have spoken out on a number of
occasions regarding our objections to the Bill, which was
tabled by the Government to implement the order of the
Court of Final Appeal in the case of W v the Registrar
of Marriages. We made a submission to the Legislative
Council to state our stance in April 2014, and published a
number of op-ed articles to explain our views to the wider
public in the following months.

The EOC's position is that the Bill would have likely
breached Hong Kong's and international human rights
standards, specifically those of the United Nations which
regards the requirement for full SRS and the resultant
sterilisation as inhuman and degrading. The Bill's passage
would have forced the transgender community in Hong
Kong to face even greater hardships in making their
choices to fulfil their affirmed gender identity, especially
since many transgender persons cannot or choose not to
undergo full surgery.

Moreover, the Bill failed to implement the Court of Final
Appeal’s recommendation in the W case judgement for
the SAR Government to establish a comprehensive gender
recognition process. The EOC urges the Government
and the Inter-departmental Working Group on Gender
Recognition chaired by the Secretary for Justice to
address the full recommendations of the Court as soon
as possible, and to recommend a gender recognition bill
that affords the transgender individuals full recognition of
their rights, including by not requiring full SRS to change
gender.

EQUAL OPPORTUNITIES COMMISSION FEHEZEE

Indeed, more work is needed to advance the rights of
LGBTI people. The EOC calls again on all stakeholders,
from the Government to the private sector and the wider
public, to work together to protect this stigmatised
and misunderstood group, and ensure that everyone,
irrespective of their sexual orientation and gender
identity, can equally access rights and opportunities to
live a life of dignity.

Stay tuned for the post-conference report of
“Working Together for an Inclusive Society:
LGBTI Rights in Comparative Perspective”

To widen the reach of the knowledge gained during
the symposium, a report is being produced which
will provide a detailed summary of the discussions
and key learning points of each panel, as well as to
set forth some potential next steps for action. For
more information on the symposium, including the
speakers’ presentations and related media coverage,
please visit the event's dedicated webpage at:
http://www.eoc.org.hk/eoc/Igbtisymposium2014.html

The EOC Supports Business Initiatives to
Promote LGBTI Equality

For the second year running, the Out on the Street:
Asia summit was held on 9 December in Hong Kong
to gather representatives of the financial and other
sectors to discuss aspects of LGBTI equality from
the business perspective, and how corporations can
bring about legal and cultural shifts. Dr. York CHOW,
the EOC Chairperson, was a speaker at the event's
opening. In his remarks, he applauded the financial
sector for being at the forefront of implementing
inclusive workplace policies, and urged business
leaders to work across different sectors to vocally
show support towards ensuring legal protection and
recognition of LGBTI people.

The EOC is also a supporting organisation of the Hong
Kong LGBT Workplace Inclusion Index, launched by
Community Business as a tool to enable companies
in the city to assess performance, drive progress and
promote their efforts to create inclusive workplaces for
their LGBT employees. For more information, please
visit: http://www.communitybusiness.org/hklgbtindex/




RITSHERE

Advocating for Equal Chances

EUERBERAR AAZL

|

7 &=
=

At

%ﬁ%%%%@ﬁl&%ﬁﬂ%%ﬁﬁﬁ%ﬁ§'$
BE-ET7BE RARKEREAER &
ERx HEESEE SHVSHDEER -

BFM12 A18H ZBIFE# T H(International Migrants’
Day) ' REtEBIMN1990FE]E - B BEERHBIH
BAMNH - BERi N ER - UMESBEREEASET
BIMENMEH -

BRI BRBH#EIA AT E6E &
FEMHBTIEOA - BERR—BL BINHBEAR
R -BEHAEET  REROBIEAZE2E
32008 ' MiE—¥ ARt -

EEE1970FRBANERERL EREE+F
ERCEARER  IMERERIOEE J5 T E
MeBE2013FK  BEEOIBBRINERERL -
Eh51% AIERER  46% AHEE  HHLHKE

ARkt &

BMEMREEEFXMZEE - HMAF -
BESEARETEE —ERAIME - ELBIARTHE
AT MBS RII - KB FRIE - AIREIFER
% RERY BRTRERBERIRFEZNS
7 BEMTERS LREER  IBRERIHE
BN ENREEHEEERNAR -

FEL IBRERIREEINRERARRE - BF
Y BAERFEAK BESEEEHEEMR
o BRIERERIEIHB IR FRHENFE
EEARE  fINIRAR - MERBRXSRUMNIE -

AT TR E N [BISERE KR - IMERER LA
FESHAE] AR BR6.5%NXMIERERIER
EETHNII2EAR - ERBETEERE TR
RERTRBMERE - MKEEORREET &7
RHRERE(33%)MZEE(29%)  HXE[ERF
—RBEAEAL](20%)



RBRITHS - SMEER S ANFTARNEE IR T
EMEE ERBREBRENRERE - REKIH
EEEERFEHBRZAE - IR A P92 A8 1 5R
B AURERBKEI o #ERCURIEAR GH)IRE
IRFERIEXEIERE  TREAMAEZXER
R—EMANEIREXENRBILREE EdXENR
RETHE RURBNIIMBEEISELRR - #E
WERBRT  BHMERE  23%0XEERAEL
EHATTE) ©

IBFXERIZHAEZLE BRTRARERKEE
B TRARBMAERALERTRNARIRAE
o BEERCEEESERENIE - REBERTHRG - —
BOMERERLLRA  tfIvEEMEERABRRE
B RIEMMEEERBREAKIFET  BEEERE
MR RS EE RO T AR - TRENE B 5l
BEZEMA  AMEEEETN RARNES -

BREETHEASERE
BREADEEREGAwmTNARNARLER - GR
RARBRNHETE  BRERRERRIRERE -
MBEE - FREA/ERBE EXXNAHEA
B BEAEREBIIERERINS THEE YA
PRRE—EZ2NITIERE - ERNEEMR > TEY
IERERITUEERTEHRE - RETFHENH
B RTHERBN  2%0XDIERERTIGHE
THESABHEMBENERIEE  ETREED
~RERES - BERLERE - AAERARERRFGHH
IMBWCEREITT [E 8L | BT R MIERES - BAFYH
IMBRREZS  EENEMPIEANES -

Respect

EQUAL OPPORTUNITIES COMMISSION FEHEZEE

R RHIMRE TR T EE R 2R - flanfE @ 45 4%
REREIZRLRITINGEZNAGRSE - NHERR
WEERIEAH - FREE201B3FEER1BLIME
REEHE - ARBEVAR - fEERERERA AR
2mARARER - ERCERIBGGERE)  BXREE
FREARIEERERKEE -

HINERER TEEREMNELT AR -
FRE—ET0BT RMRRERTAER EE
BX HEESEE ZAEVTSHQEERN - B
RIEUARBESLE  FHREFZEBENEIER
BERETTROMANED @B N FEEE -

HIERIRE-—DRH

HE  FEARZBRROHT  BEBRNE N MG
B ERSREROET - MERERIENBLRE
T BRAER—EET  RAEEENHE ]
B MARBOXCRERE - ZImERER - &
FBEEERAN—IBRERT - BRMAKNRE
MEXE  wfd ) 2ER TEZFEEHER
Bt - MAMAAN TR EERR - (OB ET - 3
AEBEEMENTE  BHAFEREART—HT

EEBEBIHEXR  BREEMAY-—HATBELERM
MOMERIRE—NRA BHEB-—EELEST -
BEFSEANNERAHE -

FEREEARER
A%

(XTI 2014%F 12 B 18 HEARR)

Galang

Persamaan ATUIATTN

ANUN NN

s Pantay
HHIAA

Equality

Hormat

Respect Al a\?
=]



HESHERE

Advocating for Equal Chances

Don’t let foreign domestic
workers suffer abuse in silence

any foreign domestic workers in Hong Kong

face significant barriers and injustice in
their daily life. As Dr. York Chow, Chairperson of
the EOC wrote: “As a modern, cosmopolitan city,
Hong Kong must do better to safeguard the rights
of all, including foreign domestic workers, and
ensure that they can also enjoy fair treatment.”

The 18th of December has been designated by the
United Nations as the International Migrants Day — an
opportune moment for us to celebrate the positive role
played around the world by different types of migrants.
In Hong Kong, the most visible example of this is the very
valuable contributions made by foreign domestic workers,
particularly in alleviating family care responsibilities and
enabling many to, in turn, return to their careers.

Despite this important role, many foreign domestic
workers face significant barriers and injustice in their
daily life. In November 2014, the Equal Opportunities
Commission released the findings of the first questionnaire
survey for foreign domestic workers on the sexual
harassment and discrimination they face at work.
The results are sobering: Of the nearly 1,000 workers
surveyed, 6.5 percent said they had been sexually
harassed at the workplace or at a work-related event in
the preceding 12 months. According to the Immigration
Department, there are currently over 330,000 foreign
domestic workers in Hong Kong. Extrapolating from these
figures means that tens of thousands of foreign domestic
workers may be at risk of sexual harassment each year.

The survey findings confirm that foreign domestic workers
are among the most vulnerable groups in our society to
potential mistreatment. Their situation is exacerbated by
a number of factors. First, the policy requiring workers to
live with their employer, sometimes in accommodation
without privacy, means that those who face harassment
are put at high risk of prolonged abuse. According to the

Commission’s survey, employers and others residing in
the household were the most common perpetrators of
sexual harassment, together making up 82 percent of the
alleged harassers.

We have also been told that the “two-week rule” deters
victims from stepping forward, as they worry that they
would then be dismissed and forced to find a new
employer, or leave Hong Kong, within two weeks. Some
may be new arrivals who are not sufficiently aware of
their protection under Hong Kong's laws, in addition to
facing cultural and linguistic barriers, making them fearful
of asking for help.

According to a 2013 report by Amnesty International,
a number of Indonesian domestic workers face debt-
bondage, where they are required to pre-pay agency fees
higher than what are legally permissible, sometimes up to
an equivalent of seven months of salary, which they have
to work off. The prospect of having to pay the agency
fee again discourages them from leaving their current
employment.

Not surprisingly, almost one in four said they did not
take action after facing sexual harassment, with the most
common reason being fear of losing their job. Many may
still be suffering in silence.



Sexual harassment is already an issue that disproportionately
affects women and is a manifestation of a power
imbalance between men and women. Sexual harassment
against foreign domestic workers brings to the fore the
intersection between issues of gender, socio-economic
status and race. Such acts reflect how far we must still go
to foster an inclusive society for all.

In fact, foreign domestic workers in Hong Kong do
face much discrimination beyond sexual harassment.
According to the Commission’s survey, 12 percent of
the respondents have faced some form of discrimination
or harassment over the past year, with over half
of respondents pointing to racial harassment. This
demonstrates the need for greater public education to
eliminate stereotypes and biases, including about racial
origin.

Through our outreach, the Commission has also been
informed that foreign domestic workers frequently face
pregnancy discrimination, including being compelled
to sign a contract stating that they would not become
pregnant during home leave. Under the existing law,
such a case would not be protected. This is one of the
reasons why the Commission has proposed, as part of

™y .‘?'_-l-ﬂqﬁ“ -
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our review of the existing anti-discrimination ordinances,
that the Sex Discrimination Ordinance should also provide
protection against potential pregnancy.

Indeed, the EOC strives to offer assistance to foreign
domestic workers, such as by providing redress for sexual
harassment complaints. There are also non-governmental
organisations and consulates-general providing much-
needed support to those who face abuses including
sexual harassment.

Everyone has a right to be safe and free from harassment
in their work environment. As a modern, cosmopolitan
city, Hong Kong must do better to safeguard the rights
of all, including foreign domestic workers, and ensure
that they can also enjoy fair treatment. All of us — from
employers to employees’ groups, from employment
agencies to the consulates-general to the government —
must work together towards this aim.

York Y. N. CHOW
Chairperson, Equal Opportunities Commission

(A version of this article was published in the South China
Morning Post on 18 December 2014.)
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Age Discrimination and Managing Age

Smart Employees

Professor Randy Chiu explains how corporations can implement Time & Place

Management Policy

he ageing population of Hong Kong will

continue to increase rapidly over the next few
decades, with wide-ranging impact on the city's
workforce and competitiveness. On 14 January,
the Chief Executive announced in his Policy
Address that the retirement age of civil servants
would be extended to 65 for civilian grades
and to 60 for disciplined services grades. The
Government will also encourage other employers
to implement measures according to the
circumstances to extend the working life of their
employees, with a view to improving the ratio of
the labour force to the elderly population.

Meanwhile, according to the EOC's Survey on
Discrimination in the Workplace, released in 2014,
age discrimination is the most prevalent form of
employment-related discrimination in our city,
affecting 64% of respondents who had faced some
form of discrimination.

At the EOC Forum 2014 on 13 November, the
Commission invited Prof. Randy CHIU, Director
of the Centre for Human Resources Strategy and
Development of Hong Kong Baptist University and
a former EOC Member, to give a presentation on
his research on “Managing Age Smart Employees”.
We caught up with Prof. Chiu after the forum
to further discuss his insights on this important
subject. Excerpted below is the interview.




E: EOC C: Prof. Randy CHIU

E: What demographic shifts are we anticipating
in Hong Kong that will require employers to give
consideration to “age-smart management” in the
workplace?

C: Hong Kong is an ageing society. By 2040, the average
age of the population will be over 50 years old, and
around one third of the population will be over the age
of 65. One million people, or one in eight persons, will
be over the age of 80. This will push up the dependency
ratio to 1.8:1, a huge shift from 4.9:1 in 2013, and
reduce the labour force by 5% from today's figure.

Nevertheless, recent trends suggest that, there is a
growing tendency of continuing the worklife beyond
50 and the traditional retirement age, and that the
labour force participation remains the same even as the
population increasingly ages. Indeed, older people are
enjoying greater longevity and continued good health
and vitality, and many stay physically and mentally active
as well as socially connected. In turn, employers are
increasingly realising the value of mature workers, and
are subsequently developing best practices for engaging
them.

E: Some people may have stereotypical views on
older employees, assuming that they may be slow
learners and performers. What are some of the
advantages of engaging older workers?

C: There are many advantages to engaging
mature workers. Older employees tend to have
less turnover and absenteeism. Contrary to
stereotypes, they display as much ability to
acquire new skills and are motivated as well
as flexible and open to change. They often are
willing to take on challenging tasks and display
desirable qualities such as loyalty, commitment,
reliability, and creativity.

As a result, organisations that hire and retain
older employees tend to benefit from decreased
turnover and increased productivity. They
can also gain from having in place long-term
succession planning and enhanced institutional
memory as well as increased knowledge
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management effectiveness. Plus, for client-facing
businesses, they can benefit from maintaining long-term
customer loyalty.

E: Changing mindset is a key component in
ensuring a work environment that is not age-
discriminatory. What do you think can be done to
facilitate an age-friendly and supportive mindset
at work?

C: A few general guiding principles can be helpful. First,
an organisation’s practices should be consistent with
its culture and mission of valuing human resources and
talent. Certainly, measures to support certain groups
should also be accessible by other groups of employees.

Second, it is important to dispel myths about older
workers in the development of any employee programmes
and initiatives. For instance, some believe that retaining
older workers would slow down the career progression
of younger workers. But this should not necessarily be
the case. In fact, an effective performance management
scheme and two-way monitoring would enable all
workers to have higher performance, job satisfaction and
career development.

Finally, do not assume that employees belonging to a
particular group all share identical characteristics or
needs. It is best to look at individual circumstances of
each worker, and keep an open mind.
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E: What are some practical steps that you can
advise employers to take to ensure they are
recruiting and managing their employees in an
age-smart way?

C: First, employers should devise and implement an age-
friendly employment policy. The policy should clearly
define business goals. There should also be fair and
consistent criteria for different aspects of work and
career opportunities, including participation in employee
programmes and related eligibility requirements, potential
time limits and approval processes. On a company-wide
basis, they can consider to develop flexible retirement
policies, family-friendly employment measures, and
performance-based appraisal and reward system. Any
flexible work arrangements should be compatible with
relevant schedules and deadlines, and ensure successful
completion of set tasks.

To create an age-friendly and supportive mindset,
employers can consider to facilitate a culture of
continuous career development through providing multi-
generational training and education as well as clearly
promoting the value of experience and age to employees.
For the physical environment, they can revise workplace
processes and proactively address potential ergonomic
issues by making available assistive tools and equipment
such as sit-stand work stations, large screen/print
monitors, or amplified audio systems.

E: What can employers and managers do to
enhance the success of their age-friendly
initiatives?

C: Employers should be proactive in monitoring and
adapting their age-friendly initiatives. The first step is
to forecast retirement trends and the potential risks
by surveying workers of their retirement intentions,
estimating the percentage of the workforce who
will retire in the next 5-10 years and analysing
the retirement patterns. They can also analyse the
demographic mix in their own employee population
as well as the wider talent pool and community.

Other measures can help enhance the success of age-
friendly initiatives. In addition to flexible retirement
programmes and innovative benefits strategies, employers
can consider building corporate culture and management
practices to motivate workers, including mature
employees, through aspects such as career development
prospects and job design. Employers can initiate steps
to facilitate knowledge transfer, succession planning
and proactively manage inter-generational conflicts. For
instance, establishing a two-way mentoring mechanisms
between workers of different ages allow older and
younger employees to exert positive influences on each
other.




Time and Place Management Policy

E: In your presentation at the EOC Forum 2014,
you mentioned an initiative called "Time and
Place Management Policy”. Can you elaborate
more on what this means and why it is important?

C: Time and Place Management (TPM) is defined as an
employment mode that is not based on full-time or part-
time calculation; work place and hours are not restricted
in a given time and space across the board, but are
fully flexible and negotiable. Job-holders are required
to complete work tasks and duties by a designated time
and place through mutual agreement by both parties in
advance.

Time and Place Management should be considered as
older/younger workers respond to various employment
modes differently, including full-time, part-time, sub-
contract, or home-based. TPM, which requires workplace
support and understanding from supervisors to be truly
effective, can help employees to manage work and
family responsibilities and improve employees’ attitude
toward their work, workplace and working relationship
with different age groups. It can also be considered
an investment in providing workers with the skills,
motivation and opportunities to do their jobs, and
workers often see these policies as evidence that their
employer cares about their well-being. TPM arrangements
can also facilitate desirable health and ageing
programmes, which have positive impact on both younger
workers in good health and older workers in poor health.

In order to implement TPM, employers need to first
offer flexible administration of company policy and
nurture an enabling workplace culture. Managers and
supervisors should be educated about the concept and
value of TPM as well as on soft skills, and key issues
and problems for each particular gender, age group and
career stage should be proactively identified. A first step
might be to arrange for workers to have more choices
and control over when, where and how their work gets
done. Technological support should also be built to
implement TPM, such as devising high-performance work
systems that optimise the flexibility in job design and
processes and introducing a comprehensive knowledge
management system to capture relevant statistics and
information.
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Discrimination against the Younger
Generation

E: Some young people allege that they also suffer
age discrimination, where employers refuse to
hire them because of lack of experience or the
assumption that young people lack patience and
initiative. What are your thoughts on this claim?

C: There is no established cause-and-effect relationship
between age/experience to high work performance,
which should be the main point of reference.
Indeed, recruitment and advancement opportunities,
remuneration considerations, and other personnel
decisions should be based on what the worker does in
order to achieve results and how he/she contributes to
the organisation, both in the past and in the present,
as well as his/her future potential for a given job. His/
her age or experience should not be a factor. This is in
line with two core principles: equal pay for equal job
and pay for performance. To eliminate such stereotypes
about younger workers and facilitate inter-generational
understanding, it is highly recommended that employers
initiate platforms for job sharing, job rotation, job
enrichment and two-way mentoring programmes between
younger and older employees on a company-wide basis.

Exploratory Study on Age Discrimination in
Employment

The EOC is currently conducting the “Exploratory Study
on Age Discrimination in Employment”, with the aim of
identifying the types of age discrimination encountered
by stakeholders and how serious the situation is
in Hong Kong. The target groups of the study are
teenagers, those in their early twenties, and people
who are between 40 to 60 years of age. The study
will also look at related local and overseas policies,
preventive measures and mitigation practices, as well
as examine the feasibility of legislating to prohibit
age discrimination. In addition to a telephone survey,
the study team will hold in-depth interviews with key
stakeholders, including employers/human resource
managers, employee representatives from small-and-
medium enterprises, and Legislative Councillors.
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RABRE BEITE

Insights and Actions

Gender Inequality in Hong Kong

he Convention on the Elimination of All Forms

of Discrimination against Women (CEDAW) was
extended to Hong Kong in 1996, the same year the EOC
was established to combat discrimination through the
enactment of the Sex Discrimination Ordinance. Over
the last two decades or so, the status of women in Hong
Kong has improved considerably. Yet gender inequality
still persists in different aspects of life.

In October
2014, the
United Nations
Committee on
the Elimination
of All Forms of
Discrimination
against
Women (the
“Committee”)
conducted a hearing on the Third Report of the
HKSAR under the CEDAW at its 59th session in
Geneva. Representing the EOC at the session were the
Commission’s Board Member Ms Su-Mei THOMPSON
and Director (Planning and Administration) Mr. Michael
CHAN.

During an informal meeting between the Committee and
human rights institutions on 20 October, Ms THOMPSON
raised the concerns of the EOC — about the safety of
women in Hong Kong, the barriers that prevent women
from being economically self-reliant and from advancing
in the workplace, and the discrimination encountered by
marginalised communities of women in the city, including
inadequate support for ethnic minority students in
learning Chinese and the abuse faced by foreign domestic
workers.

Sexual Harassment and Violence

An important issue on the safety of women in Hong Kong
is sexual harassment, which remains prevalent in the
workplace according to the findings of the EOC's various
surveys, especially in the service industries. Owing to their
customer-facing roles, workers in the service industries

are more vulnerable to sexual harassment by customers.
And given that many of them are in elementary and part-
time positions, there is a tendency to take no action
against sexual harassment for fear of losing their jobs.

In December 2014, the Legislative Council passed
the Sex Discrimination (Amendment) Bill 2014, which
makes sexual harassment against service providers
by customers unlawful. Nevertheless, legal loopholes
remain, such as for volunteers or for people who work
in common workplaces for different employers. The
EOC has made proposals for plugging these loopholes
under the Discrimination Law Review, and will submit its
recommendations to the Government in the latter part of
2015.

Institutional Barriers at Work

Another major concern of the EOC is the economic
hardship endured by many women in Hong Kong, which
has been exacerbated by gender biases, and the lack
of accessible and affordable childcare and elderly care
support services.

Women are disproportionately affected by family status
discrimination, given stereotypes about their role as
carers. According to data by the Census and Statistics
Department in 2013, women outnumber men 3 times in
the number of those who have quit work in order to take
care of a family member with illness or disability. Also,
women often take on less paid jobs or resign for more
flexibility for family care.

Indeed, owing to discriminatory attitudes and biases,
women in Hong Kong continue to face institutional
barriers at work. As Ms THOMPSON put it at the meeting,
“Many women still earn less than their male counterparts
in both menial and white-collar jobs. This, in addition to
the fact that women make up the bulk of the workforce in
the low-paying catering, caring, cashiering and cleaning
sectors, as well as the lack of a universal pension plan,
explains why there are many more women than men
living in poverty.”



According to Government data, the gender pay gap
remains widespread. For instance, the median monthly
employment earning of female employed persons was
$10,500 in 2013, while that for males was $15,000.
Also, female university degree holders earn, on average,
one-third less than male degree holders.

Not only do women receive lower pay, but they also
dominate low-paying, elementary positions. And the glass
ceiling remains firmly in place. According to the Standard
Chartered Bank Women on Boards Hong Kong 2014
report by Community Business, women made up only 9.6
percent of board directors of Hang Seng-listed companies
in 2014, which has barely moved from the figure of 9.4
percent in 2013. This puts Hong Kong behind other major
economies, such as the UK and US. Meanwhile, the top
echelons of political institutions are also dominated by
men.

In its Concluding Observations on the HKSAR report in
November 2014, the UN Committee expressed concern
about the low level of representation of women in
politics. The Committee was also concerned that the 10-
week maternity leave in Hong Kong does not comply with
international standards established by the International
Labour Organisation, and recommended the SAR
Government to increase the maternity leave period and
promote the use of flexible working arrangements.

The EOC believes that the Government should take
active steps to improve the situation, such as extending
the maternity leave entitlement, reviewing spending on
childcare services and addressing the hidden burden
of care for elderly dependents, which often fall onto
women, especially in light of Hong Kong's rapidly ageing
population.

Abuse of Foreign Domestic Workers

Putting aside employment-related discrimination, the
Committee also expressed concern about reports that
foreign domestic workers continue to be more vulnerable
to mistreatment on the basis of their sex and/or gender
and ethnic backgrounds, specifically unfavourable
working conditions, abuse by employers, recruitment
and placement agencies, the live-in requirement and
the two-week rule, which requires the workers to leave
Hong Kong within two weeks upon termination of

EQUAL OPPORTUNITIES COMMISSION FEHEEZEE

their contract. The Committee called on the HKSAR to
strengthen protection for foreign domestic workers.

Indeed, the EOC has been advocating for equal rights of
foreign domestic workers. In an article published in the
South China Morning Post on 18 December 2014, Dr.
York CHOW, Chairperson of the EOC said, “Everyone has
a right to be safe and free from harassment in their work
environment. As a modern, cosmopolitan city, Hong Kong
must do better to safequard the rights of all, including
foreign domestic workers, and ensure that they can also
enjoy fair treatment.”

Discrimination against Sexual
Minority Women

Another marginalised group that needs greater protection
are the lesbian, bisexual and transgender women
and girls in Hong Kong, who have been reported to
suffer discrimination, particularly in employment and
education, as well as in accessing health care services.
The Committee urged the HKSAR to intensify efforts to
combat discrimination against these women in various
aspects.

Currently, there is no legislation to guard against
discrimination on the grounds of sexual orientation
and gender identity in Hong Kong. In May 2014, the
EOC commenced a study to identify the discrimination
encountered by the lesbian, gay, bisexual, transgender
and intersex (LGBTI) community and to solicit views on
how this can be addressed through legislation or other
means. The study report is expected to be ready by the
second half of 2015.

Conclusion

Certainly, Hong Kong ought to fare better in terms of
gender equality. To mainstream the values of gender
equality, the Government, as well as the public and
private sectors, need to make equal opportunities a key
consideration in designing their policies and strategic
plans. Gender-sensitive perspectives should be brought in
at all levels of business and operations, in recognition of
the important roles and contribution by women. And each
one of us should know that it is not only women, but men
too, who would benefit from a more gender-equitable
Hong Kong.
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Redressing Grievances
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Complaints Handled by the EOC

7 BEMEF BT EREREEARRE(LR
BRIRELD) « CRR AR R - (R EERALIAR 5
) B T R B AR R B DT 1 o B 45

FHeRn2014F1 AE 12 BEIR U H 606 R -
2013 FREKREIMFFEREE 856667  EF
2013FERTEMMMER - FHER2014F1 AE12HH
RIIEIE T 828 RIREF * 2013 FERA12% ©

R I AR

Fi#eRE IR RS D BT REEAR - £54637% -
EE2ERFH6%  FREFHETIBFTERER
B HP300REEEHEARE - UL FHEHE
2014 MEFAE T 60 RCEHRIEAR GBI T B BREAT
BBENE MmN REIREREER

FRIRAIR SR AE
Total complaints
handled

500 463
201}@4&5%’9
KT

400 | BEMIRFEH _Complaints received

Total complaints in 2014
handled QZOBEE,‘?%@E‘]
00 285 Res e
— Complaints carried over
from 2013
| EfEE
200 | Self-initiated
s IR R AR B investigation
Bﬁ@m&ﬁﬁf@% Total complaints
Total complaints handled
100 | — handled 49
31
0 | | ’ | ' ]

SDO DDO
CHERSAR B CRIRIBAR B

ne of the key functions of the EOC is to handle

the complaints made by members of the public
under the four anti-discrimination ordinances, namely
the Sex Discrimination Ordinance (SDO), the Disability
Discrimination Ordinance (DDO), the Family Status
Discrimination Ordinance (FSDO) and the Race
Discrimination Ordinance (RDO).

Between January and December 2014, the EOC received
a total of 606 complaints, as compared to 666 during
2013. Together with the complaints carried forward from
2013, the EOC handled a total of 828 complaints from

FSDO
(REERALEAREG)

RDO
CRRRRIEAR B

January to December 2014, 12% lower than the number
in 2013.

Disability Discrimination Complaints

Among the complaints handled by the EOC, the majority
or 56% of the complaints were lodged under the DDO,
which totalled 463. The EOC conducted investigations
into 403 of these complaints, with 300 of them related to
employment. The EOC also initiated investigations into 60
cases concerning access to premises and the provision of
goods and services under the DDO.
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Redressing Grievances

Case 1 — Pregnancy Discrimination in
Employment

Background

Ms B was first employed by a company under a one-year
contract, during which she was seconded to work for
the company’s contractor. Near the end of her one-year
contract, she signed a second contract which extended
her employment period under the one-year contract
continuously for another 9 months.

Immediately after signing the second contract, Ms B gave
notice of pregnancy to the company. The next day, the
company cancelled the second contract, but later offered
a third contract. The third contract was the same as the
second/cancelled contract, except that the start of the
9-month period was postponed by one day, meaning that
there was a one-day-break between the first one-year
contract and the third 9-month contract. The company
refused to give Ms B paid maternity leave because of the
one-day-break.

Ms B's claim for maternity leave at the Labour Tribunal
was disallowed because it was held that the one-
day-break rendered her not being employed under
a continuous contract for no less than 40 weeks
immediately before the date of her commencement of
maternity leave. Ms B then lodged a complaint with the
EOC against the company for pregnancy discrimination.

What the EOC did

The EOC commenced an investigation after receiving
the complaint. The company denied discrimination.
Conciliation between the parties was attempted but was
unsuccessful. After assessing the merits of the case, the
EOC decided to assist Ms B in commencing legal action
for pregnancy discrimination.

The Court ruled in favour of Ms B because there would
not have been a one-day-break (and Ms B would
have been entitled to paid maternity leave) but for her
pregnancy. The Court ordered the company to pay Ms B
the value of her maternity leave pay, injury to feelings,
exemplary and other damages.

.
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Points to Note

Under the Sex Discrimination Ordinance (SDO), it is
unlawful to treat a woman less favourably because of her
pregnancy, and this could amount to direct pregnancy
discrimination. A woman is protected from pregnancy
discrimination in areas such as employment, and the
provision of goods, facilities or services.

It is also unlawful under the SDO for an employer to
subject a woman to a disadvantage or dismiss her on
the ground of her pregnancy. All types of employment
(including contract work) are covered under the law.

Less favourable treatment may take on many forms,
such as dismissal, refusal to grant training or promotion
opportunities, or less salary increase.

The protection of the SDO extends beyond the period
of pregnancy and covers both the recruitment stage as
well as after maternity leave. The main consideration is
not “when” the employee is dismissed (i.e. during the
period of pregnancy and maternity leave), but “why”. If
pregnancy was a reason for the less favourable treatment,
the act may be unlawful.

Note: The above information is intended for reference
only and should not be taken as legal advice.
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Redressing Grievances

Case 2 — Disability Discrimination and
Victimisation in Employment

Background

Ms A worked for a dental clinic. She suffered from work
injury and as a result, she had to take sick leave from
time to time. After commencing a personal injury action
against the dental clinic, she was forced to go on sick
leave because of her work injury. One year later, she
was dismissed. Ms A lodged a disability discrimination
complaint (in respect of the forced sick leave) and a
victimisation complaint (in respect of the eventual
dismissal) against the dental clinic with the EOC.

What the EOC did

The EOC commenced an investigation after receiving the
complaint. The dental clinic denied that it discriminated
against or victimised Ms A, and claimed that her dismissal
was due to a restructuring exercise. However, there
was no documentary evidence supporting the claim.
Conciliation between the parties was attempted but
unsuccessful.

After assessing the merits of the case, the EOC decided to
assist Ms A in commencing legal action against the clinic
for disability discrimination. Legal advice was provided
by the EOC's lawyers, who also assisted in the settlement
negotiations with the dental clinic. The parties eventually
reached a settlement. Ms A received a settlement sum as
compensation and the dental clinic agreed to conduct an
internal investigation into the matter.

Points to note

Disability-related absence is often required by employees
in order to recuperate from illnesses and disabilities.
Employers should balance between the accommodation of
such needs and their operational requirements.

Under the Disability Discrimination Ordinance (DDQ), it is
unlawful for an employer to discriminate against a person

with a disability or sickness by dismissing that person.
Where an employee’s disability hinders his/her capacity
to perform the job duties, consideration of providing
reasonable accommodation by the employer should be
given, unless the employee is unable to carry out the
inherent requirements of the job even when provided with
such accommodation, or if such accommodation would
cause the employer unjustifiable hardship. In determining
what constitutes “unjustifiable hardship”, all relevant
circumstances of the case will be taken into account,
such as the reasonableness of the accommodation sought
and the financial resources of the employer vis-a-vis the
estimated expenditure of the accommodation. The burden
of proof is on the employer to make out this defence of
unjustifiable hardship if so claimed.

It is also unlawful for an employer to victimise an
employee i.e. to give the employee even worse
treatment, after the latter has lodged or made plan to
lodge a complaint or take legal action against disability
discrimination.

Note: The above information is intended for reference
only and should not be taken as legal advice.
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