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KRR N %7218 Complaints Handling and Legal Assistance
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Background

Hong Kong’s four anti-discrimination ordinances, namely the Sex
Discrimination Ordinance (SDO), the Disability Discrimination
Ordinance (DDO), the Family Status Discrimination Ordinance
(FSDO) and the Race Discrimination Ordinance (RDO), prohibit
unlawful behaviours, such as discrimination on the grounds
of sex, pregnancy and marital status; sexual harassment;
disability discrimination, harassment and vilification; family
status discrimination; and racial discrimination, harassment and
vilification.

The employment-related provisions of the ordinances provide
protection not only to employees, but also to job applicants and
contract workers. They also cover activities relating to employment
agencies and admission to partnerships, professional bodies and
trade unions. The non-employment related provisions cover areas
such as education, the provision of goods or services, participation
in clubs and sporting activities, the management of premises, and
government activities.

Complaint Handling Procedure

Those who feel that they have been discriminated against on
protected grounds can lodge a complaint in writing, either
personally or through a representative, with the EOC. When
investigating the complaint, information relevant to the case will
be examined and parties will be given adequate opportunities to
respond and rebut. When it is considered appropriate, the EOC
endeavours to resolve the matter through conciliation, helping the
parties involved to reach a settlement. If a settlement cannot be
reached, the complainant may apply to the EOC for other forms
of assistance. The EOC looks at each application individually,
considering issues of principle, as well as the ability of the

BEBIE  EEER EEBBREM applicant to deal with the case unaided. Assistance given can
Eike aEe e o include advice, legal assistance, or any other forms of assistance
deemed appropriate.

/
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16,672 Enquiries Handled

Enquiry service is an important aspect of the EOC’s work. In
2012/13, the EOC handled 16,672 enquiries: 8,850 general
enquiries and 7,822 on specific situations. The largest proportion
of enquiries is made through the EOC telephone hotline, followed
by writing and face-to-face interviews respectively.

General enquiries relate to questions on the EOC’s activities and
the provisions of the anti-discrimination laws, while specific
enquiries cover questions on scenarios or incidents that may
become complaints. Of the 7,822 specific enquiries received, 2,619
were related to the DDO, 1,063 to the SDO, 621 to the RDO and
240 to the FSDO, while the remaining 3,279 were about other
issues (Figure 1).

x—  CEE782REBEEEH
Figure 1: 7,822 Specific Enquiries Handled
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929 Complaints Handled

During the year, the EOC received 710 new complaints of
allegedly unlawful acts lodged by individual complainants (Figure
2), a 5% decrease from the previous year’s figure of 751. The
largest proportion was complaints under the DDO (388), followed
by the SDO (255), RDO (47) and FSDO (20).
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Figure 2: 710 New Discrimination Complaints Received
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HEE2011/12F REAREZR - Fike  Together with cases carried over from the previous year, the EOC
BRIE T 9295 (KR =) » #2011/124F  handled a total of 929 complaints (Figure 3), an 11% decrease from
ERA11% © 1o - FHEIREEFZE  the previous year. In addition, the EOC initiated 108 investigations
T108RBHEEARKEMH - into incidents of potential discrimination.

RNEEKINTAZERB72% * 2011/12%  The successful conciliation rate was 72% during the year,
ERIR64% - compared to 64% in the previous year.

R= I BEEMNI2IRKRF
Figure 3: 929 Complaints Handled
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BEECREEEEF)Y  Complaints related to the Disability
IR K Discrimination Ordinance (DDO)

2012/13FEHFE T5225745:F - Hh A total of 522 complaints were investigated in 2012/13, of which
357 (68%)BREESIE - M165F=(32%) 357 (68%) were employment-related and 165 (32%) were non-
ElEREHE - BEREESEANERKIE employment related cases. For employment-related disability
BEZE  KZEEFEHRMIEER - = discrimination cases, the majority were in relation to sick leave and
EEBENETIEEEEkmeE S - work injuries. The disputes were mainly over the ability to perform
LT RENBHKTESBEENRE - & the inherent requirement of a job, accommodation given to an
NTABEESENEZE 25 NI H employee, or unjustifiable hardship. For those cases not related
B BIENRR  sETRaEEE o to employment, the majority involved the provision of goods,
facilities and services or access to premises.

BR—:EREE?

Case 1 - Insurance Rejection
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What happened?

Derek submitted on behalf of his son Ray an application for hospital benefit insurance, but the
application was rejected by the insurance company. Derek alleged that the insurance company
discriminated against Ray on the ground of his learning disability (Attention Deficit & Hyperactivity
Disorders) in rejecting his hospital benefit insurance application.

The insurance company explained that the risk for Ray to be admitted to the hospital was higher
than other clients, but did not provide actuarial data or other reliable data to support their claim. The
insurance company agreed to attempt early conciliation before the conclusion of investigation.

Outcome

The matter was settled with the following terms. First, the insurance company consented to provide
Ray and Derek with an apology letter. Second, the insurance company agreed to accept the original
insurance application and waive one month’s premium.

Points to note

Under the DDO, it is unlawful for a service provider to refuse the provision of goods, services or
facilities on the ground of disability. Likewise, it is unlawful for an insurer to decline an insurance
application on the ground of one’s disability, unless it could be exempted by relying upon actuarial or
other reliable data on or factors affecting the risk assessment. It is advisable for the insurer to explain
clearly the reason for declining the insurance application so as to avoid misunderstanding.

A B B B 1R & H)) Complaints related to the Sex
iR Discrimination Ordinance (SDO)

BIE(ERIEREIIZRE SRS - = Pregnancy discrimination and sexual harassment continued to
BIFEENYREREEESIEE ML o occupy the top two ranks of cases lodged under the SDO. Common
EEMNUERETABRIE  PREMAT acts of sexual harassment included unwelcome physical contact
UM B e MU AN SH LI of a sexual nature, verbal sexual comments, and suggestions and
X SRFARINZEL - jokes which the complainants found offensive.

EVEHREEIR - EiesHaE 743275 In the reporting period, the EOC investigated a total of 327 SDO
B BE R IEFI VR IR EF - 309  cases, of which 309 concerned employment-related allegations.
FEREEEHE - 40%M3%5F (124 )B1E  Out of these, 40% (124 cases) involved pregnancy discrimination,
IR BON3%HIIEER(1335) 214 5% while 43% involved sexual harassment (133 cases). Investigations
o THteNAET T18RIFEEHIEN were also made into 18 non-employment related allegations, 39%
I 39%MEZR(ER) EIERIBKRE (7 cases) of which related to sex discrimination, and 61% (11
B 61%MERGTR)EBERESR - cases) related to sexual harassment.
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BR=: THEEMEEE

Case 2 — Sexual Harassment in the Workplace
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What happened?

After graduating from university, Angel joined a marketing firm as a trainee. In her first month of
service, Angel was asked by her supervisor David to meet him in his room. During these one-on-
one meetings, David touched Angel’s hand and face, and brushed her fingernails. Angel also felt that
David kept staring at her breasts during the meetings.

One day David invited Angel for lunch and she declined. Thereafter, David changed his attitude
towards Angel drastically. He made unjustified criticisms of her performance, and told Angel that she
could either resign or apply for transfer to another department. Angel felt agitated and helpless, and
suffered insomnia. She eventually resigned, and filed a complaint to the EOC against David for sexual
harassment, and against her employer company for being vicariously liable for the unlawful acts of
David.

Outcome

Both parties were willing to resolve the matter through early conciliation. David provided an apology
letter to Angel. The company, while claiming no knowledge of David’s behaviours, also agreed to
provide an apology letter and monetary compensation to Angel, in return for a letter of appreciation
from her. In addition, the company agreed to put in place an anti-sexual harassment policy.

Points to note

Under the SDO, sexual harassment includes any unwelcome behaviour of a sexual nature which a
reasonable person regards as offensive, humiliating or intimidating. Acts of sexual harassment may be
direct or indirect, physical or verbal, and can include indecent or suggestive remarks or inappropriate
touching. While sexual harassment often happens in isolation, the EOC considers all circumstances
and information provided by the complainant, even in the absence of witnesses, in its investigation.

An employer is vicariously liable for the unlawful sexual harassment acts committed by its employees
in the course of their employment, whether with or without the employer’s knowledge or approval of
such behaviour. It is therefore crucial for employers to have clear company policies prohibiting any act
of sexual harassment, and ensure that employees have good understanding and sensitivity about the
issue.
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B BEC(ERBAR 551D Complaints related to the Race
IR R Discrimination Ordinance (RDO)

THte RKFERIFE 76 R RIEEK Y During the year, the EOC investigated a total of 56 RDO cases,
BRAEFIVIR B AT ER175R30%)E 17 (30%) of which were employment-related and 39 (70%) non-
BEEHE - 395 (70%) B REEESHE employment related. Of the non-employment related cases, 67%
67%3]515{}%%‘%E’]}y\n)%,*f&h#;\uu . were on the provision of goods, facilities and services.
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What happened?

Kim is a Muslim originally from Pakistan. She enjoys swimming in her neighbourhood pool. Due to her
religious customs, Kim prefers to dress modestly. Therefore, she wore a T-shirt and long pants on top
of her swimsuit when entering the swimming pool. One day, she was stopped by a pool staff member
for her attire. She alleged that she has seen other Chinese women in a very similar type of outfit using
the facility. Kim felt she was unfairly treated and decided to lodge a complaint with the EOC against
the facility management.

Outcome

The facility manager claimed the incident might have arisen from the misunderstanding between Kim
and the swimming pool staff about whether Kim had worn a swimsuit underneath her T-shirt. Both
parties agreed to settle the matter through conciliation.

The concerned staff agreed to apologise to Kim for creating unpleasant sentiments. Confirmation was
also given by the swimming pool’s management that persons wearing a loose T-shirt and loose pants
over their swimsuit are permitted to use the swimming pool.

Points to note

Under the Race Discrimination Ordinance (RDO), it is unlawful to discriminate against a person
on the ground of race in providing goods, facilities and services. While the RDO does not apply to
discrimination on the ground of religion, some requirements or conditions relating to religion may
result in indirect discrimination against certain racial groups, in which case the RDO may apply.

In this case, many female Muslims dress modestly according to their religious customs, which was the
reason Kim wished to wear a T-shirt and pants over her swimsuit. If the swimming pool had a policy
against wearing such attire, it may be discriminatory against Muslims and indirectly against Pakistanis,
most of whom are Muslim, and the RDO would be applicable.

BE(ERMNEHRME  Complaints related to the Family Status
BB R ER Discrimination Ordinance (FSDO)

NEFVL#eHLFAE T2AFTKE BN During the year, a total of 24 FSDO allegations were investigated,

RIREF - ER22F(92%) BlR(EEE - i 22 (92%) of which were employment-related and two (8%) non-

FB%)BIEEEEE - BESHEAKNE employment related. The majority (64%) of the allegations in the

TR (64%) BT AR EEA M RE - employment field were related to dismissal on the ground of family
status.
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What happened?

Moon had worked for her company for more than 12 years with consistently solid performance
reviews. In 2011, she became pregnant with her first child. Shortly before going on statutory maternity
leave, Moon had an appraisal meeting with her supervisor, during which she was again given a
positive assessment.

Within the first hour of her return from maternity leave, she was immediately asked to join a
conference call with her supervisor to go over her performance assessment for 2011. During this call,
Moon was shocked to find that her supervisor gave her the lowest possible score in the company’s
performance ranking scale. Her supervisor told her that, without improvement, she was liable for
dismissal.

Moon lodged a formal objection to her poor rating. Her senior manager told her that family should
always come before work and encouraged her to look for a new job. Moon lodged a complaint to the
EOC alleging family status discrimination.
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Outcome

Upon receiving the complaint, the EOC case officer explained to Moon and her company the EOC's
complaint handling procedures as well as the legal provisions of the FSDO in relation to the field of
employment. Both parties were willing to resolve the matter through early conciliation, which offers
an alternative means for the complainant and respondent to settle a case more promptly. The terms of
settlement included financial compensation and the issuance of an employment certificate with agreed

content.

Points to note

It is unlawful under the FSDO to subject a person to detriment because of his/her family status.
Employers are encouraged to avoid making assumptions about an employee’s commitment to their job
based on his/her family status, and to clearly provide a clear explanation for any negative performance
appraisal so as to avoid misunderstanding.
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EOC-initiated Investigations

The EOC also initiates investigations into incidents involving
unlawful acts that comes to the EOC’s notice, or which are brought
to the EOC’s attention by third parties or aggrieved individuals
who do not wish to be involved in the investigation or conciliation
process. Under these circumstances, the EOC approaches the
concerned parties to inquire into the matter, explain the relevant
provision, and advise them to rectify the situation. During the year
under review, the EOC handled 108 such cases, with the majority
falling in the DDO category (mainly on accessibility and service
provision), followed by the RDO (mainly on recruitment and
service provision).

Conciliation

Of the 929 cases under investigation in 2012/13, the EOC
concluded 710 cases. DDO cases made up 56% (396) of
concluded cases, followed by SDO cases at 36% (254), RDO cases
at 6% (44), and FSDO cases at 2% (16)(Figure 4).
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Figure 4: Concluded Cases — Breakdown by Ordinances
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71050 RN EZES - F#E3238  Of the 710 cases concluded, 238 proceeded to conciliation, with
RETTHAE  EFR1725RKWF#E 5 172 being successfully conciliated. The successful conciliation rate
BERINEE72% > 21 R EAZEIZEHE  was 72% during the year. Twenty-one cases were resolved early
FETKBIDIREAER  B69REFA between the parties before the investigation was completed. A total
THM#EET R KREIZRAMSEE  of 69 cases were withdrawn due to complainants having no desire
BRREE—PEBER - MBEEF - to pursue the case further or understanding the situation better after
B3NFEAXESERA(EIE - BRZE  receiving an initial response from the respondents. In addition, 382
B mEIREETA  BB12MEAEW  cases were discontinued due to various reasons, including lacking
A RERFF) ML - (RE) in substance, no unlawful act found, and complaints lodged
beyond the 12-month time bar. (Figure 5)

*O EXENER-REMRINTHSE

Figure 5: Concluded Cases — Breakdown by Action Taken
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Legal Assistance

When a complaint has been lodged, but not settled, the EOC may
give assistance to applicants who wish to take legal action with
regard to the complaint. Upon receiving legal advice from the
EOC’s lawyers, the Legal and Complaints Committee under the
EOC Board decides whether or not to give assistance in a case. The
Legal and Complaints Committee consists of a diverse combination
of members, including academics, employers, lawyers, legislators,
and NGO and trade union representatives, in order to present a
balanced view of the various stakeholders in society.

The assistance given by the EOC may include legal advice to
the applicant by EOC lawyers, legal services relating to the
gathering and assessment of further information or evidence, or
representation in legal proceedings by EOC lawyers or by lawyers
in private practice engaged by the EOC.

During the year, the EOC handled 35 applications for assistance.
Of these, 10 were given legal assistance, 15 were declined, and 10
were still being considered at the end of the fiscal year. (See Figure
6 for the breakdown of applications by ordinance.)

=N RBIROI D BAEE MBI R

Figure 6: Breakdown of Applications for Legal Assistance (by Ordinance)
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There was no application for legal assistance under FSDO and RDO in 2012/13.
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Reasons for Giving or Declining Legal Assistance

In deciding whether or not to give legal assistance, the EOC
considers a wide range of factors, such as whether a question of
principle is involved, the complexity of the case, and the strength
of evidence. The applicability of these factors can vary from case
to case, and often a combination of reasons is involved in reaching
a decision.

The main reasons for giving legal assistance may include the
following:

e Establishing a precedent on important legal issues;

* Raising public awareness in areas of discrimination which are
still prevalent in Hong Kong, such as pregnancy discrimination
and accessibility to premises; and

e Encouraging institutional changes to eliminate discrimination.

The main reasons for declining legal assistance may include the
following:

e The evidence is insufficient to support a good prospect for
success in court; and

e No meaningful result can be achieved by way of legal
proceedings.

Legally Assisted Cases

For cases in which legal assistance is given, parties can often
successfully reach a settlement through negotiations with assistance
from the EOC’s lawyers.

In 2012/13, 12 cases in which legal assistance was given before
and during the year were resolved without the need to commence
legal proceedings. Of these, five were employment-related SDO
cases; six were employment-related DDO cases; and one was
FSDO employment-related case. In four of these 12 cases, the EOC
withdrew assistance upon further case development and assessment
of evidence. The remaining eight cases were settled on confidential
terms.

A total of 13 other cases, where legal assistance was given before
and during the year, are still in process, with no outcome having
been reached and no court proceedings having commenced at the
end of the period under review.

RERBEERFECHERNER

Assisted cases concluded without commencing legal proceedings
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Selected Cases of Legal Assistance Concluded by Settlement
T RESEZBITREMERETTE  The following cases provide a useful look at some of the typical
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Case 1 — Disability Harassment in Employment
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Background

Ms A worked as a security guard. She walked with a limp because of her disability (poliomyelitis). One
day, when Ms A asked the supervisor to lower her voice because she needed to use the telephone
system in the control room, her supervisor made an unwelcome remark, “go break the other leg” or
something to a similar effect, on the ground of her disability. Ms A felt deeply hurt, and lost sleep
as well as her appetite. Ms A lodged a complaint with the EOC against the supervisor for disability
harassment.

What the EOC did

The EOC commenced an investigation after receiving the complaint. The supervisor denied making
such a remark. Conciliation between Ms A and the supervisor was attempted but was unsuccessful.
After assessing the merits of the case, the EOC decided to assist Ms A in commencing legal action for
disability harassment. Legal advice was provided by the EOC'’s lawyers, who also assisted in settlement
negotiation with the supervisor. The parties eventually reached a settlement and Ms A received a
settlement sum and an apology letter from the supervisor as compensation.

48 Equal Opportunities Commission FEHEZEE



BEE-BE H& Anlinclusive Society Starts with Respect

ER= : ERERENERKR

Case 2 - Disability Discrimination in Employment
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Background

Mr B applied for a position of security guard. Mr B passed the interview and received a job offer
subject to passing a medical examination. The company subsequently withdrew the job offer based
on the results of medical examination, which showed that Mr B suffered from colour deficiency.
Considering that his disability did not hinder his ability to perform the job requirements, Mr B lodged a
complaint to the EOC against the company for disability discrimination.

What the EOC did

The EOC commenced an investigation after receiving the complaint. The company explained that Mr
B’s job offer was withdrawn because his disability rendered him unfit for employment, but medical
evidence provided by the company could not point to a definite conclusion about his fitness for
employment. Conciliation between the parties was attempted but was unsuccessful. After assessing the
merits of the case, the EOC decided to assist Mr B to pursue this case, in order to find out the impact
of his disability on his ability to perform the job requirements. Legal advice was provided by the EOC’s
lawyers, who also assisted in settlement negotiations with the company. The parties eventually reached
a settlement and the company agreed to pay monetary compensation to Mr B.
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Case 3 — Family Status Discrimination in
Employment
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Background

Ms C is a mother who is responsible for taking care of her child. She applied for a position offered by
a publishing company. When she attended the job interview, the interviewer spent a great deal of time
on the issue of motherhood, and told her that other colleagues might be unhappy if Ms C took leave to
take care of her child when the child was sick. At that point, she felt helpless and cried. Ms C was not
given an offer in the end. Ms C considered that she was being picked on in the interview and was not
given a job offer because of her family status being a mother who needed to take care of her child. Ms
C lodged a complaint with the EOC against the company for family status discrimination.

What the EOC did

The EOC commenced an investigation after receiving the complaint. The employer denied
discrimination and explained that Ms C was not employed because her performance in the job
interview was not satisfactory. Conciliation between the parties was attempted but in the end was
unsuccessful. After assessing the merits of the case, the EOC decided to assist Ms C in commencing
legal action for family status discrimination. Legal advice was provided by the EOC'’s lawyers, who
also assisted in settlement negotiations with the employer. The parties eventually reached a settlement,
and Ms C received a settlement sum as compensation.

5() Equal Opportunities Commission PEHEEEE



EE-FE -H£HE Anlinclusive Society Starts with Respect

SEEIFA
AEETEERID T 135REH A - 7
TREEBOHIT - B RRREEG
SR E IR - BARTEN - —
BB (AR - B
5L BEENFABAE - 820013
FIA3E AL - HALREENET
o B3R E R BB -
=55 ORISR - A5 (B
BB AR« — o= R o R M R
)Y FOCER R R e o

RAFERREEET
Bh 18 19 AN 8 ek 1

FHe—THBNMHEERENENT
EITEARFDR - T EBEBMEF
BAE -

REHE D AR AR B R B
e

o BHMBER/BREFEF  AHRELER
7R REIBEBMERZLTR &2
REE

o RHEF - BEHRERIE I 2
HEm - A RRE - RERIE
PSRRI

o BHMBE  MFHBM  RFAKX
ERARERE R

o LERRRE B ERIESER -

REE - LRI A REHRERGBHIZ
FTESMERBEREABAOR/TEKIEE
7'E o

Court Cases

During the year, the EOC handled 13 court proceedings. With
assistance from the EOC’s lawyers, five of these cases were
successfully settled on confidential terms without proceeding
to trial. One sexual harassment case was tried before the court
which ruled in favour of the victim, who was awarded monetary
compensation and legal costs. Seven remaining cases were still
ongoing as of 31 March 2013. Of these 13 court proceedings, six
fell under the SDO; six were under the DDO; and one fell under
both the SDO and the DDO.

Settlement Terms after Conciliation
and Legal Assistance

While the EOC endeavours to assist warranted cases by way of
commencing legal proceedings, the EOC appreciates the value of
resolving disputes through settlement.

For those cases which were successfully conciliated or settled after
legal assistance, the settlement terms included:

e Changes in policies/practices; undertaking to cease
discriminatory practices; restrictions on future acts; disciplinary
action;

e The provision of benefits, including education programmes/
training; the provision of goods, services and facilities; or
improvement in facilities and accessibility;

e Reference letters; apologies; complainants accepting
respondents’ explanation; and

e Monetary compensation; offers of employment; reinstatements
or donations to charity.

The total amount of monetary compensation in the year under
review through conciliation and legal assistance was approximately
HK$9.98 million.
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