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We have all been under someone’s care in our lives,
whether inside or outside our homes. Many of us also have
or will assume caring responsibilities ourselves at some
point.

Be it paid or unpaid, the work of looking after someone can
be physically and mentally draining. Even the most patient
and loving carer can burn out and break down because
of stress and inadequate support. For the past year, the
burden on carers has been further exacerbated by a still-
raging pandemic that sees children stuck at home, elders
experiencing heightened isolation, and rehabilitation
services getting suspended or slimmed down.

The Family Status Discrimination Ordinance enforced by
the EOC protects people from discrimination based on the
responsibility to care for an immediate family member. It
may be unlawful, for example, for a company to refuse to
offer you the job you applied for because you have to look
after your ageing parents. In addition, if you have to look
after an ailing child, a shop assistant may commit unlawful
“disability harassment” under the Disability Discrimination
Ordinance when he or she makes an offensive or insulting
remark to you about your child’s illness or disorder. This
issue of Equality Perspectives opens with an explainer
on what the relevant laws are, and how they apply to the
situations you may face as a carer.

However, greater public awareness of legal rights is not
sufficient for fundamentally enhancing the well-being of
carers in Hong Kong. As examined in our second article,
there are wide cracks in the current support system that
need urgent fixing. Referencing overseas practices, we
follow our diagnosis with recommendations that are geared
towards the vision of a more inclusive and sustainable carer
policy for the city.

After all, if the carer is not happy and healthy, neither will
those being cared for. For the benefit of society as a whole,
systems and institutions must themselves become more
caring and humane.

Ricky CHU Man-kin, IDS
Chairperson, Equal Opportunities Commission
March 2021
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How do Hong Kong’s anti-discrimination laws protect carers?
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Caregiving is hard, and only harder when prejudice gets
in the way.

For many, the Family Status Discrimination Ordinance
(FSDO) is the law that springs to mind when talking about
legal protection for carers against less favourable treatment.
While the FSDO serves as an important safeguard for those
looking after an immediate family member, the Disability
Discrimination Ordinance (DDQO), perhaps less apparently,
can provide another avenue of redress in some situations.

This explainer breaks it down for you with example
scenarios. Indeed, various trends are pointing towards a
future where more and more of us will assume the role of
a carer: the rapidly ageing population, earlier diagnoses
of learning difficulties among children, alarming signs of
deterioration in Hongkongers’ mental health as revealed
in multiple studies... With a better grasp of the law, we will
be able to perform that role with greater peace of mind,
knowing how and when our rights are protected.

But let's take a step back first and ask the seemingly
obvious question: who do we refer to when we speak of
“carers”?
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R AKERITRIEH)Y SEERA [RBEEE | —3 - Although the FSDO does not use the word “carer” per se,
ART TAEAAE [RESM] AT - REBLS it provides for a definition of a person with “family status” as

meaning someone who has responsibility for the care of an
immediate family member, who can be anyone related to

ERBERREXNENET  MEANBERREKE

Al A M 1510 - BRESIRFRE ML ABBIERA - that person by blood, marriage, adoption or affinity.
o Mk REVERERE « ReBhik - B - * People related to you by blood may include your
(BN R (UM B BT B - biological mother, father, sister, brother, daughter, son,

. randmother, grandfather, grandchild, aunt, uncle,
BB ER () NP B EL - ° . .

cousin, niece and nephew;

SRBLE
o IBIR REVERE e A person related to you by marriage is your spouse;
o AR A FEEEMFL e A person related to you by adoption may be a child
whom you have lawfully adopted;
o MHBE—RERMEAEANEEZ  WIFRNE * People related to you by affinity include your in-laws,
CERQE . such as your mother- and father-in-law.

SCENARIO 1 /ASSS

MO ES IR AMKREAE - FERRE A Your mother-in-law recently moved in with you, and needs
B4R E AT o (REE B EE S BB IRIE S your daily care. Your employer finds out and immediately

. . s demotes you to a lower-paid position because she/he thinks
e 5 \ g‘ A =?Jll,\ = 1. é‘;} /E\jix:l:i EEE H ).
A MBI A B i,/ MR R B that you have to look after your mother-in-law and won't be

MR AT TIERE o able to deliver the same quality of work as before.

FaiiT A EREKREENFRERGMIER i BE This is likely to be unlawful direct discrimination based on your
Sk o family status.

o NMREERREELR  EREEA (REMUKE * |fyou have to take care of your mother-in-law, then you would be
BIEB) B R R - regarded as a person with family status under the FSDO.

o EEHAZHEENR—MANTRESS (flanx e Direct discrimination occurs when a person with a protected
) WEELEZHEE o characteristic, such as family status, is treated less favourably on
the ground of that characteristic.
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EXPLAINER

e |f your employer, because of your family status, treats you less

favourably than she/he would treat another employee who
does not have family status (or your particular family status,
i.e. the responsibility to take care of one’s mother-in-law), such
as by dismissing you, demoting you, or passing you over
for a promotion, then it would constitute direct family status
discrimination.

Family status discrimination is unlawful in employment,
education, provision of goods, facilities or services, disposal
or management of premises, and the exercise of Government
powers and functions, among other areas prescribed under the
FSDO.

Employers should not make assumptions based on the family
status of their employees and job applicants. If going on business
trips or working on weekends is an inherent requirement of
a certain position, a good practice is to ask the employee or
applicant directly whether she/he is willing to do so.

SCENARIO 2 /-

You work at a call centre. Management announce that they
are changing your team’s shifts to finish at 6pm instead of
3pm and insist that everyone must adhere to the policy
without providing any justification. This puts you as well as
two other employees who have to collect their children from
school at a disadvantage.

This may amount to unlawful indirect discrimination based on family
status.

¢ |ndirect discrimination occurs when a requirement or condition

is imposed on everyone, but in practice adversely affects a
group of people who share a protected characteristic (e.g. family
status) that makes them unable to comply with the requirement
or condition.

Indirect discrimination is unlawful when: (i) it takes place in one of
the areas regulated by the law, such as employment; and (ii) the
relevant requirement or condition is not justifiable.

The new policy, while applicable to everyone in your team,
has a disproportionate and adverse impact on those who
are responsible for the care of their children, i.e. people with
family status. As such, it may constitute indirect family status
discrimination. If you file a claim against the company in the
District Court and the company is unable to provide sufficient
explanation to show that the policy is justifiable, the Court may
rule that the company committed unlawful indirect family status
discrimination against you.

The Court can award damages even if there is no proof that
the company intended to discriminate against employees with
family status.
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SCENARIO 3 /S

Your daughter has Tourette syndrome, which causes
involuntary sounds and movements. While the two of you
are in a toy store, she grunts and twitches her head several
times. As you buy her a toy and she waits outside the store,
the cashier says to you, “Your daughter is a sick freak. You
shouldn’t be taking her out.” While you are leaving, the
cashier mimics your daughter's movements in front of an
assistant and laughs aloud.

This is likely to be unlawful disability harassment by association
against you.

* Tourette syndrome falls within one of the definitions of disability

under the DDO, namely a total or partial loss of bodily or mental
functions.

¢ \While the cashier is probably unaware of your daughter’s specific

condition, she/he might have perceived or guessed that your
daughter suffers from some form of loss of bodily functions.

* As your daughter's mother, you are her “associate”. Under the

DDO, an associate of a person may be a spouse or relative of that
person; someone living with that person on a genuine domestic
basis; someone who is in a business, sporting or recreational
relationship with that person; or a carer of that person (which
is further defined to include the Director of Social Welfare, any
officer of the Social Welfare Department authorised in writing
by the Director of Social Welfare, and any person specified in
Schedule 1 of the DDO).
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o MXAAYWEKYH [AHEAL] B95JK e Disability harassment occurs when X engages in unwelcome

TaY EE RSB TA - 1 — 2B H AL conduct on account of Y’s disability or on account of the disability

s
. s _ of Y's associate where a reasonable person, having regard to
g JESNug? s @ ] t E; = ZE\&EI = ) -~
BRAA B B Y BT RS % E all the circumstances, would have anticipated that Y would

L BEsR - AT RIBARKRE - & be offended, humiliated or intimidated by the conduct. Such
T AR e E O ESES R - It EEAR conduct may include verbal or written statements, such as
BEEL BRI S RHEE o insulting remarks or jokes about a person’s disability.

o MEM - FHiskRBREEZERBERIEHEKEE - e |tis unlawful for a provider of goods, facilities or services, whether
TEEs Sk BEEE NS  5ETAY paid or unpaid, to engage in any act of disability harassment

o - o ' against a customer (and vice versa).

BEZ Rz WMETHRHEEELRREE
TMEBEE °

o RERBHAEHMANILATESESE  MERE HER ¢ Disability harassment is also unlawful in other areas of public life,
S ETREE o such as employment, education and clubs.

SCENARIQ 4 /e

MERE—ZBOBARF  METEIRE - R You have a five-year-old son with mobility challenges. As
MEEE D T (REELAIRMIBIE S o SN he has grown too heavy for you to hold, you always put him
B R Y M RIE 508 - AR F - RPIME in a stroller when you two go out. One morning the two of

you are waiting for a bus to get to school. When it arrives,
the driver insists that you and your son cannot get on the
bus unless you fold the stroller and hold him, adding that

RE LR - BELBER - A ERFIRSER
RFEE BEBRESSERMLE - 7K

N #t 88 VIR E B F o - . .

WiE - fBRHREEM i%iﬁ BAEHTE it is a requirement that applies to all passengers who travel
PMEIRE & oF AlARE 2 T = RAR AL - IR with a child in a stroller. This is despite the fact that you have
T o already told him about your son’s disability.

Pl #E FR R R FMIR ({EAME [ BEZ A Thismayamountto unlawful indirect disability discrimination against
+ ) HERREEEEEE - KBEE o your son and you as his associate.
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e As illustrated in Scenario 2, indirect discrimination occurs when

arequirement or condition is applied to everyone, but in practice
has a disproportionate and detrimental impact on people
sharing a protected characteristic (e.g. disability) that makes
them unable to comply with it.

Indirect discrimination is unlawful when: (i) it takes place in one
of the areas regulated by the law, such as provision of goods,
facilities or services (e.g. transport services); and (i) the relevant
requirement or condition is unjustifiable.

Although, according to the bus driver, the ban on unfolded
strollers applies to every passenger, children with physical
disability who use strollers, as well as their associates, such as
an accompanying relative, are more likely to suffer detriment
because they are unable to comply with the ban.

If the ban is unnecessarily implemented in all circumstances —
e.g. even when there are very few passengers, leaving ample
space for an unfolded stroller on the bus — then it may be
considered unjustifiable and amount to unlawful indirect disability
discrimination.

In reality, it is not uncommon for service providers to have already
made allowances for the need to lift such restrictions in order
to accommodate people with disabilities and their associates.
However, some frontline staff members may remain unaware of
it. Service providers should consider leveraging different means,
such as internal memos, guidelines, training for new recruits and
refreshers for existing staff, to better communicate the need to
provide reasonable accommodation for people with disabilities
and their associates.
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EXPLAINER ‘

The people caregivers look after are not always their immediate
family members as defined by the FSDO. For example, foreign
domestic workers often share the responsibility of attending to the
everyday and medical needs of their employers’ children or ageing
parents.

It is true that as employees, they are paid for their caregiving work,
but this does not mean that they do not face their own share of
challenges. The scenario below, for example, looks at a COVID-
related dismissal. While the dismissal is not based on family status,
it may constitute unlawful disability discrimination under the DDO.

SCENARIO 5 /S

You are a domestic worker looking after your employer’s
70-year-old mother. Unfortunately, you have contracted
CQOVID-19 and are now staying at a hospital. Your employer
fires you because you have been infected.

This may amount to unlawful direct disability discrimination if your
employer cannot show that the dismissal is reasonably necessary
for protecting public health.

¢ |nfection with COVID-19 falls within one of the definitions of
disability under the DDO, namely the presence of organisms
causing or capable of causing disease or illness in the body.

y o N
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¢ Direct discrimination occurs when a person with a protected

characteristic, such as disability, is treated less favourably
on the ground of that characteristic.

While it is generally unlawful for employers to engage in any

act of direct discrimination against employees on the ground

of their disability, such as by dismissing them, the DDO provides
for an exception where the disability is an infectious disease listed
under the Prevention and Control of Disease Ordinance (e.g.
CQOVID-19) and the discriminatory act is reasonably necessary
for protecting public health.

The DDO does not define what a reasonably necessary act

refers to, as it would depend on the specific circumstances of

each case. In this scenario, you have been hospitalised and are

likely to have taken sick leave to which you are entitled under the
Employment Ordinance. You
would not be able to return
home or resume employment
until you have tested negative
for the virus and have
physically recovered. In such
circumstances, it is unlikely to
be reasonably necessary for
your employer to dismiss you
while you are infected.

® This is even more so if your employer, after you
have recovered, dismisses you simply because
you were previously infected with the virus.
Indeed, the DDO's definition of disability includes
not only existing disability, but also disability that
previously existed, may exist in the future, or is
imputed to a person.

\

IR ERELL EEERER - 4RI
o HBHBREKR 12BEAANBETHRE  BBIERSH
BEFTHENA LRRRHEERF R
o EEMNBRLER 24 BANAREEEK  FRERE o

If you have encountered a situation similar to any of the scenarios above, you may:

e Contact the EOC within 12 months of the incident and lodge a complaint
in writing by post or fax, or by using the online form on the EOC website; or

® |ssue civil proceedings at the District Court within 24 months of the incident.

y 10 N
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Building a holistic and humane support system for carers
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We have all heard them before — heart-rending reports of
embattled carers being pushed to the brink of sanity, killing
someone in the family under their care, and finally ending their
own lives.

Isolated as the tragic incidents may seem,
the fatigue and distress among carers
are endemic. According to a 2018
study by The University of
Hong Kong, a quarter of the
surveyed carers who had
to look after their elderly
family members were
at a high risk of having
physical and mental

health issues.

With one of the world’s

longest life expectancy

rates, how can Hong

Kong turn quantity into

quality, and show carers

that they are not alone in their
struggles?

\ - N R D
FHERN 2020 F 9 AMLESRNEHBEZESRIERE @ BRZEER - UINBXE “
FREE - WATARI, MhPI7E 2019 WK EREE THRE o Q.
/
' ‘ In September 2020, the EOC made a submission to the Legislative Council Panel on Welfare Services,
‘, advocating for various measures to enhance support for carers amid the COVID-19 pandemic. \;"
\\

\" T #REFIE Learn more : www.eoc.org.hk/eoc/upload/202092317316182903.pdf

\
\

\
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Paint a better picture with better data
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Carers are not a homogeneous group. Some look after children
with special educational needs; some take care of elders
affected by dementia; some attend to family members with
mobility challenges; and many are senior citizens or people
with disabilities themselves. Without an accurate grasp of the
number of carers facing different situations, it is futile to speak of
a policy that suits their needs.

To date, there is no official tally of the total number of carers in
Hong Kong, let alone a detailed breakdown according to the
number of family members under their care, the age and health
conditions of the cared-for, the carer's own age and health
conditions, whether the carer has applied for Government
allowances or used NGO-run services, and whether he or she
is the sole carer, among other relevant factors.

Consequently, only a sketchy
picture can be made out
of the bits and pieces of
data from past studies that
were not carer-centric. For
instance, in Hong Kong
Monthly Digest of Statistics:
Persons with  Disabilifies
and Chronic Diseases in
Hong Kong, published by
the Census and Statistics
Department in 2015, it was
found that nearly 203,700
persons with disabilities and
175,600 persons with chronic diseases had someone to take
care of their day-to-day living. Nonetheless, the figures were a
sure underestimate, as they did not include carers of persons
with intellectual disability.

According to the Chief Executive's 2020 Policy Address
delivered last November, the Labour and Welfare Bureau is
conducting an in-depth study designed to provide empirical
support for formulating a comprehensive carer policy. This
is a welcome move. Indeed, there is a need to collect data
specifically about carers in a more holistic manner, so that their
challenges can be better identified, and alleviated with more
tailored support.
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The Government currently runs two carer allowance schemes
with its Community Care Fund, namely the “Pilot Scheme on
Living Allowance for Low-income Carers of Persons with
Disabilites” and the “Pilot Scheme on Living Allowance for
Carers of Elderly Persons from Low-income Families”.

However, recipients of the Disability Allowance are not deemed
to be “fit and capable carers” under both schemes, and thus
ineligible for the respective allowances. This assumption needs
a rethink, since being entitled to the Disability Allowance does
not necessarily mean that one cannot perform caring roles and
functions. Indeed, cases of people with disabilities being in a
relationship and looking after each other are not unheard of.
The blanket ban on Disability Allowance recipients from even
applying for carer allowance should therefore be revised with
due regard to their individual capacity and circumstances.

Another group ineligible for carer allowance are recipients

of the Old Age Living Allowance. Again, it is not uncommon

for an elderly person to look after another elderly person

or a person with disability. The trend is likely to persist as the

city’s population ages rapidly, with the Census and Statistics

Department projecting in 2016 that nearly one in every
three Hongkongers will be a
senior citizen in 2038. Easing the
restricion would mean easing
the burden on elderly carers, who
could use the additional allowance
to hire assistance services.

It is also worth noting that these
are pilot schemes only. Given the
increasing demand for caregiving
in Hong Kong both in the COVID-
plagued present and the longer
term, the Government should
consider regularising them and
raising allowance levels when
appropriate.
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Give carers a time-out "
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There is no shame in taking a break from it all. Indeed, being
able to take time out is essential to avoiding “carer burnout” and
directly related to the quality of care. The question is, of course,
who can take your place when you are away?

In some overseas jurisdictions, eligible carers are entitled in
law to a prescribed period of respite care services every year
(e.g. as long as 84 days in Japan, 63 in Australia, and 60 in
Canada). The services come in various forms, including at-
home, day centres and care homes. In Japan and Australia,
overnight in-home or neighbourhood respite services are also
available, which are of particular value to carers looking after
those suffering from restlessness at night. Whatever the form,
the objective is to allow principal carers to rest and destress
while care facilities or professional caregivers perform their roles
on a temporary basis.

In Hong Kong, the number of places for respite care services
at day care centres and residential care homes has been
consistently inadequate. While the scarcity of land in the territory
and the shortage of healthcare staff may pose significant
roadblocks to meeting the demand in the short term, the
Government could explore more innovative solutions to fill
the gap, such as engaging part-time care workers or training
more talents to provide respite day care services for elders
and people with disabilities living in the same neighbourhood,

either at their own residence or where the service user lives.

At the end of the day, caregiving is an important public health issue
that bears on the quality of life of each and every one of us. Itis high
time we map out and implement a comprehensive carer support
strategy — both for the wellbeing of carers and the cared-for, and for
the benefit of society as a whole.

We’re all in this together
Carer Cafes
A space for carers to unwind, operated by the Hong Federation of Women’s Centres
www.womencentre.org.hk/Zh/Services/carer/carer_cafe
Care for Carers

A platform set up by over 10 civil society groups
to share caregiving tips and advocate policy reform

www.facebook.com/careforcarershk
Carers Voice
An online mutual support group for carers of people with dementia
www.facebook.com/groups/carers.voice
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