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Court Case
Cheng Yin Fong v Incorporated Owners of Siu On Court & Others
HCA 5975/1999

BACKGROUND FACTS

The Plaintiff saw several shirtless men around a wet market and an adjacent sports ground. She confronted
these men about their attire and they responded with vulgar and abusive language. The Plaintiff filed a sexual
harassment claim under the SDO against three Defendants. The First Defendant is the property management
company that oversees the housing estate where the market and sports ground are located, which the Plaintiff
argues allowed or failed to prevent the presence of shirtless men on its premises. The Second and Third
Defendants are a newspaper stall and a vegetable stall at the market, respectively, which the Plaintiff argues
the shirtless men were present near. The Plaintiff’s claim was struck out by the Registrar of the High Court to
the Court of First Instance and the Plaintiff appealed the decision accordingly.

COURT’S DECISION

The Court upheld the Registrar’s decision to strike out the Plaintiff’s claim, stating three reasons for its decision.

Firstly, the Plaintiff failed to establish standing to bring the claim as she did not indicate any relationship
between her and the Defendants in the capacity of which they could be held responsible under the SDO.
Although the Defendants were engaged in the provision of goods, facilities or services, the Plaintiff did not
show that she was a resident of the housing estate where the market is located, or a customer of the Second
or Third Defendants’.

Secondly, the complained-of conduct does not constitute sexual harassment. The Plaintiff complained of the
state of undress of certain men in the vicinity of the market and sports ground who were engaging in physical
labor. That they were shirtless is easily explained by the desire for increased convenience and comfort while
working. It was not directed at the Plaintiff and does not involve a sexual nature, thus does not constitute
sexual harassment. Taking into account of the culture of particular class of people in the Chinese society, in
particular, the Cantonese society, the use of vulgar language, even including profanity relating to male and
female reproductive organs, is rude and undesirable but not necessarily conduct of a sexual nature thus does
not constitute sexual harassment in the circumstances.

Lastly, the men who allegedly committed sexual harassment by being shirtless were wholly unconnected to
the Defendants in this case; they were simply present at or around the market. The Plaintiff was unable to
establish any kind of relationship between the Defendants and those men, or to otherwise show why the
Defendants should be responsible for the conduct of those men.

The Court found that the Plaintiff failed to state a reasonable cause of action and that her claim constituted
an abuse of the process of the court. It dismissed the Plaintiff’s appeal and ordered her to pay the costs of the
appeal incurred by the Defendants.

[ Click to Access the Court Ruling Available in Traditional Chinese) ]
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