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Court Case
X v Melvyn Kai Fan Lai and Leigh & Orange Limited

DCEO 4/2016; [2018] HKDC 1485

BACKGROUND FACTS

The Claimant, X, works in the field of architecture. In 2007, she joined an architectural firm Leigh & Orange
Limited (“the Firm”). Since April 2011, the 1st Respondent, who was then an Associate Director of the Firm,
supervised X.

X alleged against (i) the 1st Respondent for unlawful sexual harassment in the course of employment, and (ii)
the Firm for vicarious liability for (i). Regarding (i), X alleged the 1st Respondent committed the following
impugned conduct:

Touching her buttocks, thighs and hand;
Staring and scanning at her;

Taking excessive photographs of her; and
Sending her uncomfortable text messages.

Q0 T W

Both the 1st Respondent and the Firm denied the allegations and claimed:

1. X’sclaim was time barred;
X framed the 1st Respondent to avenge her boyfriend’s termination of employment from the Firm;
and

3. the Firm had taken reasonably practicable steps to prevent sexual harassment in the workplace and
could invoke the statutory defence under s. 46(3) of the SDO.

COURT’S DECISION

X’s claim was time barred and thus should be dismissed on the limitation ground alone. Nevertheless, the
Court discussed the merits of her case. The Court gave guidance on the test of proving sexual harassment
under s. 2(5)(a) of the SDO. The test has three aspects:

a. The evidential aspect: the Claimant had to establish that the event complained actually took place;
The subjective aspect: the event must be unwelcome to the Claimant; and

c. The objective aspect: it should have been anticipated as a matter of objective assessment that the
Claimant would have been offended, humiliated or intimidated by the event.

Regarding the relationship between the subjective and objective aspects, in addition to proving that the
impugned conduct was unwelcome, the Claimant must show that a reasonable person, having regard to all
the circumstances, would have anticipated that the Claimant would be offended, humiliated or intimidated.
Since it is for each person to define his/her own level of acceptance, it is often necessary (save for conduct
that is clearly “sexua
repetition of a similar conduct could amount to sexual harassment.
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) for a complainant of sexual harassment to make known his/her rejection before



Here, X failed to establish any sexual harassment by the 1st Respondent. Her evidence was not cogent enough
to establish that the impugned conduct actually took place and/or they constituted sexual harassment.

That said, the Court disagreed with the 1st Respondent’s accusation that X framed him. The Court commented
that even if the 1st Respondent was exonerated, it did not mean that X had lied. It was more likely that she
was over-sensitive to the 1st Respondent’ s conduct than for her to deliberately lie and invent evidence to
frame him.

Since X had failed to establish that the 1st Respondent committed unlawful sexual harassment in the course
of employment against her, there was no basis of vicarious liability against the Firm. Therefore, the Court did
not consider whether the steps taken by the Firm to avoid sexual harassment in the workplace were sufficient
to satisfy the statutory defence under s. 46(3) of the SDO.

[ Click to Access the Court Ruling ]
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