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BACKGROUND FACTS

The Claimant was a female Event Coordinator of a recreation club. She worked with the Respondent who was
a male Operations Manager in a senior position. The Claimant alleged that she was sexually harassed by the
Respondent on at least ten occasions over the span of one year when they were co-workers at the club,
contravening section 2(5), when read together with 23(3) of the SDO.

After the first sexual harassment incident in which the Respondent stroked the Claimant’s back, he was
cautioned by the club management not to have physical contact with her again. However, he continued to
sexually harass the Claimant by subjecting her to unwelcome physical touch (e.g. pressing his chest against
her back) and attention of a sexual nature by staring at her chest and legs. The Claimant eventually resigned
from her employment due to persistent distress caused by the Respondent’s continuing acts of sexual
harassment.

The EOC represented the Claimant in bringing legal proceedings against the Respondent. Interlocutory
judgment on liability was entered against the Respondent.

At the hearing for the assessment of damages, apart from the Claimant’s testimony, a former colleague of the
Claimant who had witnessed several of the sexual harassment incidents also gave evidence in Court. The
Respondent did not file any documents in the action nor did he attend the hearing for the assessment of
damages.

COURT’S DECISION

The Court awarded damages to the Claimant for injury to feelings, exemplary damages, interest and costs.
Injury to feelings

The Court accepted the Claimant’s evidence and allowed her claim for HK$80,000 in damages for injury to
feelings in full to mark the degree of embarrassment, humiliation, emotional distress and anxiety caused by
the Respondent’s repeated sexual harassment acts. Although each of the Respondent’s unlawful acts
singularly was not as serious and sexually explicit as those in L v Burton DCEOQ15/2009, the Judge recognised

that the repetitive nature of the multiple harassing acts over an extended period of over a year, and which
had continued despite the Claimant’s complaints, had rendered the Respondent’s exploitation of the
imbalance of power comparable to that in L v Burton.

The Court accepted that the Claimant was progressively offended and distressed by the Respondent’s
persistent harassment acts, which eventually led her to resign from a job which she treasured so as to avoid
further harassment from the Respondent.

Exemplary damages


https://www.eoc.org.hk/compass/wp-content/uploads/2021/08/Court-Case_L-v-David-Roy-Burton.pdf

The Court awarded HK$10,000 in exemplary damages to the Claimant as the compensatory award was
inadequate to punish the Respondent, who remained undeterred in his harassment acts despite caution from
his former employer (i.e. the club). The Judge took into account the relatively junior position of the Claimant
which rendered her vulnerable to the unlawful conduct of the Respondent in the workplace. The Claimant’s
psychological distress was further aggravated during the EOC complaint process during which the Respondent
failed to provide any reasonable explanation for the harassment incidents. Thus exemplary damages were
required to mark the disapproval of the Court towards the Respondent’s outrageous conduct and abuse of
power.

Costs

The Court held that there were special circumstances which warranted an award of costs against the
Respondent. The Respondent had known from the outset that his conduct was wrong, yet continued his
unwelcome sexual harassment to the Claimant for over a year. Moreover, not only did the Respondent fail to
put forward any valid justification for his actions, he chose not to respond to the Claimant or the EOC prior to
the commencement of litigation, and he failed to participate in the present proceedings.

[ Click to Access the Court Ruling ]



https://legalref.judiciary.hk/lrs/common/search/search_result_detail_frame.jsp?DIS=154073&QS=%2B%7C%28dceo%2C10%2F2021%29&TP=JU
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