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Introduction

The SEN and Disability Act 2001 was given Royal Assent in June 2001. It will be implemented in September 2002.  The Act has been widely welcomed and received cross-party support as it went through Parliament. The new legislation has the potential to bring significant improvements in the educational opportunities available to children with SEN and disabilities. It will affect LEAs, schools, including independent and non-maintained special schools, early years as well as youth services and further and higher education.  

The Act has two separate parts. The first part amends Part IV of the Education Act 1996 and relates to all children with SEN.  The second part amends the Disability Discrimination Act 1995 and brings new requirements to end discrimination against disabled pupils or students into all education services. The first part of the Act applies to England and Wales only. The second part (setting out the disability duties) applies to England, Scotland and Wales. 
Special Educational Needs

The SEN and Disability Act makes a number of important amendments to the 1996 Education Act, in particular amending Section 316 of that Act to change the conditions that currently limit the LEA’s duty to provide a mainstream place. The amendment to Section 316 stipulates that a child with SEN must be educated in a mainstream school unless this would be compatible with:

· The wishes of the child’s parents

· The provision of efficient education of other children.
LEAs can now only deny mainstream education against parental wishes if they can demonstrate that they have taken all reasonable steps to prevent the incompatibility of the child’s education at the school. 

There can be no general refusal to educate a particular child in mainstream – the general duty assumes that with the right strategy and support most children with SEN CAN now be included in mainstream schools.
LEAs are now required to provide and advertise parent partnership services and must make new arrangements for resolving disputes [i.e. provide mediation schemes] between parents and schools or LEAs, without affecting parents’ right of appeal to the SEN Tribunal.  

Schools, like parents, will have the same right as parents to request a statutory assessment.  They also have a new requirement to inform parents when they make any special educational provision because they have identified their child as having SEN.

Ending disability discrimination in education

On July the 2nd the Disability Rights Commission (DRC) issued two draft Codes of Practice on the implications of the disability duties  in the SEN and Disability Act 2001.  The two Codes of Practice explain:

· the new disability discrimination duties towards disabled children and young people under the SEN and Disability Act 2001 to schools, LEAs and early years providers and 

· the new duties on further and higher education and the youth service towards disabled students in the post-l6 stage of education.

When the Disability Discrimination Act was passed in 1995 education was exempted from its provisions, though other providers of goods and services have been covered since 1996.  In 1997 the new government sought the advice of the Disability Rights Task Force (DRTF) on how disability discrimination duties should be extended to cover education.  The DRTF gave powerful messages about the need to introduce disability rights into education, drawing upon the success of IDEA (the Individuals with Disabilities Education Act) in the USA in:

· addressing the social exclusion and disadvantage which characterises the lives of too many disabled people and

· recognising the importance of building strong strategic partnerships with schools and LEAs, with a focus on planned progression towards greater access and inclusion within the education system;

· ensuring as far as possible that any new disability rights in education are dovetailed with the existing SEN Framework, to avoid parallel systems. 

The new duties focus quite specifically on protecting pupils and potential pupils from discrimination on the grounds of disability.  The duties assume that special educational provision for disabled children and young people is made through the special educational needs route, and that physical access needs will be met through longer term and more strategic planning duties for schools and for LEAs, which will come into effect in September 2002.   

The new duties

The Act amends the Disability Discrimination Act 1995 and delivers comprehensive enforceable civil rights to disabled pupils and students.  It ensures that access to school education as well as FE and HE is covered by the DDA. It also covers the admission of disabled pupils to schools and education and associated services to pupils. The new duties on schools and LEAs to prevent discrimination will in turn help facilitate inclusion.

From September 2002, schools and LEAs must:

· not treat disabled pupils less favourably, without justification for a reason which relates to their disability

· take reasonable steps to ensure that disabled pupils are not placed at substantial disadvantage compared to pupils who are not disabled

· plan strategically for and to make progress in improving the physical environment of schools for disabled children, increasing disabled pupils’ participation in the curriculum and improving the ways in which written information which is provided to pupils who are disabled is also provided to disabled pupils.

The new duties cover every aspect of the life of the school: from teaching and learning to after- school clubs; from school organisation to what happens in the dinner queue; from timetabling to the use of classroom support; from homework to anti-bullying policies; from admissions to exclusions. In considering how they may prevent discrimination against disabled pupils, all education providers (including those working in the early years) must have regard to:

· access to the physical environment

· access to the curriculum

· the provision of information in accessible formats.

All parents, disabled people and education providers will need to understand the interface between the SEN Framework and the new disability duties.  Schools are not required to provide auxiliary aids and equipment  (eg induction loop system, lap top computers) or make physical adaptations to meet the needs of individual disabled children.  These provisions will be made, as formerly, through statutory assessment.  However, schools and laws will be required to progressively improve access to the curriculum and the physical environment of the school through the new planning duties.  These new planning duties anticipate the needs of both current and future disabled pupils at the school.

If parents think that their child has been discriminated against they can make a claim of disability discrimination on behalf of their disabled child.  to the re-named SEN and Disability Tribunal, which will have an extended role to hear disability cases.  Any claim of discrimination will be made against the ‘responsible body’ for the school.  In most circumstances this is the governing body of the school, though in some circumstances it is the local education authority. The new duties raise important issues about:

· the need for a corporate and ‘whole school’ responsibility for preventing disability discrimination

· the importance of clear strategic planning to promote access and inclusion.  Education services have an anticipatory duty towards disabled pupils, as well as duties not to discriminate against individual children and young people.

· the need for staff training and professional development on disability equality issues.

The SEN and Disability Act introduces mediation arrangements to endeavour to resolve any disagreements about provision at an early stage.  The Disability Rights Commission will provide a formal conciliation services around disability rights in education and the role of the Tribunal will be extended, the Tribunal being re-named the SEN and Disability Tribunal.    

Although some schools have been initially alarmed at the new duties, many recognise that they are already making positive adjustments to meet the needs of all members of the school community!  The test of what is reasonable will always apply. The duties in the Act are anticipatory and schools and LEAs and Education Departments will have new planning guidance (expected to be issued for consultation later this year) on ‘thinking access and inclusion’ in a strategic and realistic way.  New funding is available through an enhanced Schools Access Initiative in England and Wales.  Schools in England and Wales will be required to have access plans, LEAs to have accessibility strategies. Both will be inspected by OFSTED.  

The consultation paper on Education (Disability Strategies and Pupils’ Records)(Scotland) Bill (2001) sets out the proposed arrangements in Scotland for schools to prepare and implement strategies relating to the accessibility of school education and educational records for pupils.

In considering what ‘reasonable steps’ they should take to avoid discrimination, schools will have to have regard to the DRC Code of Practice.  

An important first step will therefore be ensuring that all planning arrangements in the school take account of the needs of current and prospective disabled pupils.  For example, refurbishment plans offer good opportunities to upgrade the physical environment of the school.  The SEN policy should already address the needs of disabled pupils.    .

Because equal opportunities legislation remains a Westminster responsibility, the new disability duties apply throughout England, Wales and Scotland.  They apply to all schools, whether independent or maintained, mainstream or special, nursery, primary or secondary, community, voluntary, foundation or a city academy.  

The new duties are explained in the DRC Code of Practice and related planning guidance (to be published July 2002).  The SEN and Disability Act 2001, related regulations and planning guidance and the Code of Practice will be implemented in September 2002.  

Equal Opportunities Commission, Hong Kong

June 2002
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