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Complaint Hanaling

and Legal Actions
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Under Hong Kong's three anti-discrimination ordinances, it is
unlawful to discriminate against anyone on the grounds of sex,
marital status, pregnancy, disability or family status. Behaviour
such as sexual harassment, or harassment and vilification on the
grounds of disability are unlawful under the Sex Discrimination
Ordinance and the Disability Discrimination Ordinance.

The employment-related provisions of the ordinances provide
protection, not only to existing employees but also to job
applicants, agents and contractors. They also cover activities
relating to vocational training, employment agencies,
partnership admissions, professional bodies and trade unions.
The non-employment related provisions offer coverage in
areas ranging from education and the provision of goods or
services to participation in clubs and sporting activities, the
management of premises and government activities.

Enquiries

The public continues to gain an increasing awareness of issues
related to the work of the EOC and the different kinds of
discrimination in Hong Kong. From April 1997 to March 1998,
we recorded a total of 7,284 enquiries consisting of 5,670 general
and 1,614 specific enquiries. Since then, this has doubled to
14,157, consisting of 7999 general and 6,158 specific enquiries
in 2003/04.

While general enquiries relate to our overall activities and the
anti-discrimination laws, specific enquiries relate to incident-
related questions. Of the 6,158 specific enquiries, 1,670 (27%) were
related to the Sex Discrimination Ordinance (SDO), 2,595 (42%) to
the Disability Discrimination Ordinance (DDO) and 173 (3%) to
the Family Status Discrimination Ordinance (FSDO). An additional
788 (13%) covered the work of the EOC while the remaining 932
(15%) enquiries fell outside our jurisdiction, covering areas such as
age, race, sexual orientation and religion (See Figure 1).
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Specific Enquiries from 1 April 2003 to 31 March 2004 (Total number: 6,158)
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Complaints for Investigation and
Conciliation

Anyone who feels that he or she has been treated unlawfully
under Hong Kong's anti-discrimination legislation can seek
redress by lodging a complaint in writing, either personally or
through arepresentative, with the EOC. During the investigation,
we look into the facts of each case. Both parties are then given
the opportunity to comment and respond to the allegations
made. First of all we endeavour to resolve the matter through
conciliation, helping the parties involved to reach a settlement.
If a settlement cannot be reached, we can consider other forms
of assistance if the complainant makes an application to take
the matter further. We look at each application individually,
considering issues of principle as well as the ability of the
applicant to deal with the case unaided. Assistance granted can
include advice, legal assistance or any other assistance deemed
appropriate.
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Figure 2 Complaints for Investigation and Conciliation received from 1 April 2003 to 31 March 2004 (Total number: 854)
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SDO DDO FSDO Total

HEFERE No. of complaints 391 (46%) 420 (49%) 43 (5%) 854
HEFAZE No. of complainants 201 (40%) 279 (56%) 20 (4%) 500
ZEIIAEE No. of respondents 336 (45%) 380 (51%) 28 (4%) 744
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Complaints Handled

During the year, we received complaints from 500 complainants
against 744 respondents involving 854 cases of alleged unlawful
acts, an increase from the 748 complaints received in 2002/03.
Of this number, 391 (46%) were received under the SDO, 420
(49%) under the DDO and 43 (5%) under the FSDO. Together
with those carried forward from previous years, we investigated
a total of 1,151 complaints, representing a decrease of 28% as
compared with 1,597 in the previous year (See Figure 3).
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Figure 3 Complaints for Investigation and Conciliation handled from 1 April 2003 to 31 March 2004 (Total umber: 1,151)
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SDO DDO FSDO Total

{E{E &8 Employment 498 (53%) 384 (41%) 54 (6%) 236
FEIR(E#RS Non-employment 53 (25%) 155 (72%) 7 (3%) 215
422X Total 551 (48%) 539 (47%) 61 (5%) 1,151
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In 2003/04, investigation work on 942 cases of alleged unlawful
acts were concluded (See Figure 3a). Among them, 458 cases
proceeded to conciliation, with 244 having reached successful
settlement, while the remaining 214 cases were unsuccessful
(See Figure 3b).
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Cases concluded after Investigation and Conciliation from 1 April 2003 to 31 March 2004 (Total number: 942)
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Figure 3b  Cases Proceeding to Conciliation from 1 April 2003 to 31 March 2004 (Total Number: 458)
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Unsuccessful cases

Complaint cases that do not proceed to conciliation are
discontinued for a variety of reasons. This happens if the act
in question is not unlawful, the complainant no longer wants
to pursue the complaint, or if a period of over 12 months
has passed since the act was committed. Investigations also
cease if the dispute is resolved through other mechanisms, or
if the EOC considers the complaint to be frivolous, vexatious,
misconceived or lacking in substance. A total of 484 complaints
in this category were discontinued (See Figure 4).
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Figure 4 Discontinued Cases by Reason from 1 April 2003 to 31 March 2004

NBEZE HEE & ATFE BFED wBiE12(E A g

BR HMRZEE EEeR RERR Epfisdiies
No  Frivolousor  Complainants Complaint Beyond Total

unlawful lacking in did not wish  resolved through 12-month

acts substance to pursue early resolution time bar
SRR 5B SDO 7 (50%) 141 (48%) 71 (53%) 21 (70%) 5(36%) 245 (51%)
R EP) DDO 6 (43%) 136 (46%) 60 (45%) 8 (27%) 9(64%) 219 (45%)
(KRR GBI FSDO 1(7%) 16 (6%) 2 2%) 1 (3%) 0 (0%) 20 (4%)
B Total 14 (100%) 293 (100%) 133 (100%) 30 (100%) 4 (100%) 484 (100%)
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A total of 498 employment-related allegations were
investigated. Pregnancy discrimination continued to be
the major cause for complaint (199 cases, 40%) followed by
sexual harassment (142 cases, 29%) (See Figure 5).

Investigations were made into 53 non-employment
related allegations; of which 32 (60%) were related to sex
discrimination (See Figure 6).
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Figure 5 Employment Related Allegations investigated under the SDO from 1 April 2003 to 31 March 2004 (Total number: 498)
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Figure 6 Non-employment Related Allegations investigated under the SDO from 1 April 2003 to 31 March 2004 (Total number: 53)
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ZEGAFEAE TE39RE (RAREARGH) R - Atotal of 539 allegations were investigated.
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E Among both the 384 employment-related and 155 non-
HEh i EEaEE=RE384 FERESERAZIE employment related cases handled, disability discrimination
1555 Bk A RS RS  E481= (548 5(89%) was the single largest cause for complaint, accounting for

(HEBETRES) o 481 (89%) of the total (See Figures 7 and 8).
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Figure 7 Employment Related Allegations investigated under the DDO from 1 April 2003 to 31 March 2004 (Total number: 384)
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Figure 8 Non-employment Related Allegations investigated under the DDO from 1 April 2003 to 31 March 2004 (Total number: 155)

EFEBRI Type of complaint EREE Number of complaints
BEBRIEAR Disability discrimination 133 (86%)
Bme Hlﬁ?ﬁﬂ SHE Goods, services and facilities 78
BRFTAE Access to premises 32
A Education 8
BT Government 14
BRATHERE FIEIE Disposal and management of premises 1
HAth Others 0
BEERE - BEMNEAZEMEAR Disability vilification, harassment & victimization 22 (14%)
#BE Total 155 (100%)
81 (K EER BRG] 18R 2 185 FSDO-related Complaints
FEeRNEERE T61REGH (REMMEIEF)Y A - During the year, a total of 61 FSDO allegations were
151 545 (89%) BT RE®E 7= (11%) BT investigated, 54 (89%) of which were employment-related
JEEESHE (RR9) - AZH(80%) BT EiEEERNE and seven (11%) non-employment related (See Figure 9).
MRERENSERNRESR - The majority (80%) of the allegations in the employment field

were related to dismissal on the grounds of family status.
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Figure 9 Allegations investigated under the FSDO from 1 April 2003 to 31 March 2004 (Total number: 61)
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7 (11%)

Complaints for Follow-up Action

We also take action on complaints with regard to unlawful
acts brought to our attention by third parties, or aggrieved
individuals who do not wish to be involved in the investigation
or conciliation process. Under these circumstances, the
Commission approaches the concerned parties to inquire into
the matter, explain the relevant legislation, and advise them to
rectify the situation. Complaints for follow-up action soared to a
high of 112 cases, as the SARS outbreak brought in a large inflow
of complaints. We dealt with these with a quick response team
which adopted a ‘complaints for follow-up action” approach.
During the year, we handled 40 such complaints under the SDO
and 72 under the DDO. No complaints in this category were
received under the FSDO.

Legal Assistance

If a complaint has been lodged and conciliation has not been
successful, the EOC has the power to grant various forms of
assistance to applicants who wish to take legal proceedings with
regard to the complaint. When an application for assistance
is received, our lawyers will conduct an assessment of the
application before advising the Commission on the strength of
the evidence and other considerations. Based on this advice,
the Legal and Complaints Committee of the Commission will
decide whether or not to grant assistance. Assistance granted
may include legal advice to the applicant by the Commission’s
lawyers, legal services for the applicant to obtain further
information or evidence, or representation in legal proceedings
by the EOC's lawyers, or by barristers in private practice briefed
by the Commission.

In 2003/04, we received 80 applications for assistance and
granted assistance in 35 cases. A breakdown of these cases can
be found under Appendix 5.
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Legally Assisted Cases

During the year, 17 cases where legal assistance had been
granted (including cases carried over from previous years) were
resolved without the commencement of legal proceedings.
These included cases where the parties reached settlement
and instances when EOC assistance was withdrawn for a variety
of reasons, such as, when upon further examination of the
evidence it was considered inappropriate to continue assistance,
or when subsequent developments between the parties made
it unnecessary for assistance to continue.

During this period, the Commission also handled 26 other
cases where legal assistance had been granted (including cases
carried over from previous years) but had not yet commenced
court proceedings in 2003/04. For further details, please see
Appendix 6.

Court Cases

In 2003/04, assessments for damages were conducted in the
District Court for two pregnancy discrimination cases. In the
first instance, the trial took place in the previous year, with the
plaintiff, represented by an EOC lawyer, winning the case against
her prospective employer. At the hearing for the assessment
of damages, which took place during the year, the plaintiff
was awarded the amount of HK$155000 as compensation.
The defendant subsequently appealed and was partially
successful. In November 2004, the amount of damages was
adjusted down by the Court of Appeal to HK$135,000.

In the second case, with the legal assistance of the EOC, legal
action commenced against the plaintiff's employer who did
not respond. The default judgment against the defendant’s
employer by the District Court awarded the plaintiff damages
of HK$139,461.

Legal proceedings also commenced in three other cases with
EOC assistance. Two of these were settled out of court while
the third was still on-going at the end of 2003/04.

Five cases which commenced prior to 2003/04 were settled
at the end of March 2004. A further two cases, which also
commenced before 2003/04, are still pending proceedings in
the District Court. One of these is a disability discrimination case
relating to the recruitment of an officer in one of the disciplinary
services, while the other concerns a female employee who was
dismissed on the ground of her pregnancy. For further details,
please refer to Appendix 7.
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